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LAWS GOVERNING TRUST COMPANIES CALL FOR RIGID 
ENFORCEMENT 


The language the above title quoted from the opinion 
recent decision the Supreme Court Minnesota, Security 
Bank Trust Co., 224 Rep. 235. 

this case was held that trust company, acting trustee 
estate, may not invest funds the estate mortgages other 
securities owned the trust company the absence statutory 
provision authorizing so. 

was further held that statute authorizing trust company 
invest trust funds securities ‘‘held specially procured 
it’’ will not authorize the trust company invest trust funds 
mortgages which the company owns. 

appeared that trust company, which was acting the agent 
trustee estate, invested $5,000 the estate funds two 
mortgages which the trust company held the time. The trust com- 
pany subsequently foreclosed the mortgages and took title the lands 
which they covered. accounting, the trust company undertook 
turn over the persons interested the estate deeds the property 
question. The interested parties objected this and was held 
that the company would have account them for the $5,000, 
notwithstanding the fact that the property was actually worth more 
than the amount invested. 

the opinion the court which follows are set forth the details 
concerning the investment made the trust company and the reasons 
why the beneficiaries the estate could not compelled receive 
the deeds the land which the funds the estate had been invested. 

Larson died testate 1913, Goodhue County, Minn., 
leaving surviving him his widow, Anna Larson, and three sons, the 
latter being plaintiffs here. the terms the will and the final 
decree (dated May 1914), Mrs. Larson was given and assigned, for 
her natural life, certain real estate and personal property consisting 
cash and securities aggregating about $14,000 value, she use 
the income and profits therefrom for her support and maintenance 
and also with power sell and dispose much the corpus 
the estate she might deem fit and necessary for her comfortable 
and necessary maintenance, care and support. Subject her life 
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estate and rights above referred to, the three sons were share equally 
the estate after specific legacies were paid. Mrs. Larson was re- 
quired the probate court give, and did give, $25,000 bond, 
properly conditioned, against permitting waste the estate the use 
thereof for any other purposes than the will provided. May 19, 
1914, she turned over the Security Loan Trust Co., now called 
Security Bank Trust Co., the defendant here, the personal property 
referred for handling her including the reinvestment 
principal and interest, less such sums she might deem necessary 
for her support; the defendant guaranteeing the payment principal 
and interest all investments made it. 

December 22, 1926, Mrs. Larson died. 1927 Lar- 
son, one the sons, brought action against the defendant recover 
his one-third share the property and issue was joined. While this 
action was pending, defendant presented petition the same court 
for accounting and distribution the property the three sons, 
all whom filed objections. The action and the accounting proceed- 
ings were tried together. stipulation was made whereby the sons 
accepted all items property offered turned over excepting two 
Montana farms. Two Montana land mortgages—one known the 
Baker mortgage for $2,000 and the other the Barrett mortgage, for 
$1,500, with items amounting $1,500 for expenses foreclosure 
and taxes paid upon the properties covered the mortgages—con- 
stitute the $5,000 controversy here. The sons demanded the $5,000 
money and refused the land, claiming that was part 
the estate; that defendant had authority trustee agent 
their mother purchase the mortgages question from itself the 
land derived from the foreclosure thereof. The trial court made find- 
ings fact and law favor the sons (plaintiffs) 
and ordered judgment for $5,000. 

mortgages question were acquired defendant for itself 
its own corporate property and not trustee. 1923 and 1924, 
respectively, defendant had the Baker and Barrett mortgages foreclosed 
(not trustee), and after the expiration the year redemption 
its own name sheriff’s deeds and acquired absolute title 
the lands. January 20, 1927, nearly month after the death 
the life tenant widow and when plaintiffs were the owners the 
property the estate defendant’s hands, defendant executed two 
deeds blank, neither naming grantee—one with date 
edgment not stated, covering the lands the Baker mortgage, and 
the other the lands the Barrett mortgage. They were placed 
the defendant’s files for the papers belonging the estate. Neither 
mortgage was ever assigned the estate nor any one representing 
interested therein, nor was there any assignment the sheriff’s 
foreclosure sale deeds. The trust company did in- 
tend that the expenditures were for the benefit the Larson estate 
and that the property should belong thereto. 

Baker mortgage date March 1917, appeared 
entry made the books defendant ‘‘held Anna Larson 
estate,’’ and also entries expenses and taxes paid relative thereto. 
The same true the Barrett mortgage, except that its date 
entry was May 1917. The name that was ‘‘Mrs. Anna 
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Larson, Estate Andrew Running through the general 
accounts the defendant appeared interest items collected these 
mortgages. date January 18, 1927, appears charge for taxes and 
foreclosure expenses the Barrett mortgage $506.91, and same 
date like charge relative the Baker mortgage $993.09. The 
items making these totals are various dates when they were 
charged and tax 

question raised whether the defendant had the right 
sell and transfer these securities owned the Larson estate. 
Under the common law this could not done, nor could De- 
cember 13, 1901, when St. Paul Trust Co. Strong, Minn. 
256, was decided. that decision the court says: ‘Had the 
Legislature intended abolish the well known and well established 
rule, would not have done implication, and would not have 
left the matter inferred, but, the contrary, would have ex- 
pressly provided that investments might made trust companies 
securities held and owned such companies provided they were 
the character prescribed law.’ 

the time this decision, the statute relative trust 
panies provided substance that investments sums over $100 
the hands trustees should invested soon practicable. Laws 
1899, 200, §5. The Legislature, knowing this decision, 1903 
[Laws 1903, 70, §2] enacted what now appears 1923, 
7738. The suggested language found the opinion—‘held and 
owned’—was not followed, but ‘held specially procured it’ 
was used instead. trust company generally owns securities its 
own (as these mortgages originally were). also holds securities 
trustee which were originally turned over when undertook 
trust which had purchased the use trust fund money. Under 
the 1903 law the defendant could have specially procured, purchase, 
securities the market with the Larson estate moneys, could have 
purchased such securities held some other trust fund. Could 
buy, for that purpose, securities owned itself? think not. 
Had the Legislature intended would have used the language 
the St. Paul Trust Co. Case. The failure shows contrary 
intent. Even the legislative intent not manifest, statutes 
derogation the common law are strictly construed. St. Paul 
Trust Co. Strong, supra; Turner Fryberger, Minn. 433, 103 
217, 110 Am. St. Rep. 375; Arnold Smith, 121 Minn. 116, 
140 748; Congdon Congdon, 160 Minn. 343, 200 76; 
Am. St. Rep. 550; Cye. 366; Dunnell, Minn. Dig. (2d Ed.) 
8958. 

The word ‘held’ should construed the sense which 
found elsewhere the trust company laws. School Dist. Con. 
School Dist., 151 Minn. 52, 185 961. 1923, 7731, 
trust authorized ‘‘hold property This means, 
having possession and under control property (not its own) for 
others. 

laws governing trust companies call for rigid enforcement. 
Trust companies perform most important and needful service; 
them are given broad powers and privileges. between trust com- 
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pany and the cestui que trust the strictest accountability required. 
St. Paul Trust Co. Strong, supra. Anna 
effect, least far plaintiffs are concerned, trustee 
the property the estate. She could use only for the 
purposes and the manner prescribed the will and the final decree. 
She gave $25,000 bond guarantee this result. her was given 
the power handling all property and the investing the moneys 
the estate within the exercise sound discretion. relieve herself 
the responsibilities devolving upon her and make the defendant 
lawful trustee, 1905, 3041, now 1923, 7736, must 
complied with. provides: ‘The trustees any estate property 
may surrender and resign such trust favor such trust company 
which will the same, and convey and deliver all property 
and assets such trust. such original trust was created 
under last will, order decree court record, then such 
transfer shall not valid except upon the judgment decree such 
court would have jurisdiction action remove the acting 
trustee, and full compliance with the terms and conditions such 
judgment decree.’ 

sons did not consent the transfer the estate property 
the trust company nor did they know the Montana mortgage 
and land transactions, nor was there any decree court secured 
therefor. The trust company could not and did not become trustee 
jure, and did not the procedure here adopted relieve Mrs. Lar- 
son her trust responsibilities; nor could exercise the discretion 
vested her under the final decree. Under the facts this ease, 
neither the Larson estate nor the plaintiffs ever became the owners 
the mortgages question nor the land. 

company, provides: ‘Besides its general books account, shall keep 
separate books for all trust accounts. All funds and property held 
trust capacity shail all times kept separate from the 
funds and property the corporation. Every 
which trust funds property are invested shall once, upon receipt 
thereof, endorsed and transferred trustee, and not 
blank otherwise, and immediately entered the proper books 
belonging the particular trust whose funds have been invested 
therein. Any change such investment shall fully specified 
and under the account the particular trust which belongs, 
that all trust funds and property can readily identified any time, 
any person.’ There was failure comply with the terms 
this law. 

accountable money for the $5,000 portion the 
Larson estate and the plaintiffs are not required take the land; this 
without taking into account the trust company’s guaranty all in- 
vestments made it. Defendant contends, and there nothing 
the record the contrary, that the lands secured the foreclosure 
are value excess the principal, interest, taxes and costs 
foreclosure. Fortunately for it, there will monetary loss. There 
is, this case, intimation bad faith, lack integrity the 
part the defendant its officers. There was, however, failure 
follow the statutory requirements. trust relationship one 
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jealously guarded the law. Courts do, and should, guard even 
such this where loss value not involved and where 
there charge attempt overreach defraud. The findings 
the trial court are amply supported the evidence, and its con- 
are 


MONEY STOLEN FROM BANK OFFICER WAY BANK 
WITH CUSTOMER’S DEPOSIT COVERED 
INSURANCE 


Where bank officer, following established practice, receives 
money customer’s office for deposit the bank and robbed 
while returning the bank, the bank protected policy insuring 
against loss through robbery, hold-up, ete., money, which holds 
agent while such money transit the custody its employees 
outside the bank. 

This even though there statute providing that bank 
may receive deposits except its own banking house. 

such the bank officer the agent the bank 
rather than the depositor and the money the bank’s custody. 
This was decided the St. Louis, Missouri, Court Appeals the 
Wellston Trust Company American Surety Company, 
Rep. (2d) 23. 

The facts this case showed that the defendant surety company 
issued policy insurance the plaintiff bank which contained the 
following 

American Surety Company New York, consideration 
annual premium agrees indemnify Wellston Trust Company, 
hereinafter called the insured, against direct loss sustained any 
money securities, both, which the insured has pecuniary 
interest, held the insured bailee, trustee agent, and whether 
not the insured liable therefor, through robbery, larceny, theft, 
holdup whomsoever committed while such money securities 
are transit within twenty miles any the insured’s offices and 
the custody any its employees.’’ 


The plaintiff bank was organized under the laws the state 
Missouri. Section 11737 the Missouri Revised Statutes, 1919, sets 
forth the general powers banking corporations and with 
proviso the effect that ‘‘no bank shall maintain this state 
branch bank receive deposits pay checks except its own bank- 
ing house.’’ 

September 1926, the cashier the plaintiff bank, who was 
also its treasurer, went the office the People’s Motorbus Company 
Wellston, the town which the bank was located, for the purpose 
receiving deposit cash from the motorbus company taken 
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back the bank. was accompanied one the bank’s em- 
ployees. They received from the motorbus company three sacks con- 
taining cash aggregating $4,283.45. Duplicate deposit slips were made 
out for each sack, one copy each being retained the motorbus 
company and the other being placed the sack containing the money 
which represented. for the entire deposit was entered 
the motorbus company’s passbook. This practice for the 
motorbus company’s deposits the cashier and employee the 
bank had been effect for about one year and half. the way 
back the bank, the day mentioned, the cashier and employee 
were held and robbed the three sacks money. the follow- 
ing day the bank entered its deposit record the motorbus 
company for $4,283.45, the amount contained the stolen sacks. 

Later the bank brought this suit against the surety company 
recover under its policy. way defense the surety company con- 
tended that was beyond the power the bank receive deposits 
place away from its banking house, that the bank’s cashier was 
acting the agent the motorbus company the time the rob- 
bery, that the funds were, therefore, not the custody the bank 
that time, and that the loss was consequently not covered the 
policy. 

answer this contention, and holding that the insurance 
company was liable the court said part: 


can question that the instant loss expressly cov- 
ered the broad and comprehensive terms the policy. can- 
not exclude such loss from the coverage the policy implication, 
nor read into the policy process construction exception 
limitation conflict with its express terms. This not surety con- 
but insurance contract. must construed liberally 
favor the insured and strictly against the insurer. Whatever else 
may said the bank’s relationship the money the time 
was lost the robbery, the fact remains that the cashier, with the 
knowledge and acquiescence the bank, actually received the money 
the agent the bank, and was transporting the banking 
house such agent. The bank, through its cashier, was the actual 
possession the money, and whether held the money owner 
bailee trustee—and surely held the one capacity the 
other—its loss was within the express the 


BANK LIABLE FOR BONDS ENTRUSTED BANK AND 
EMBEZZLED CASHIER 


Where bonds, entrusted bank for safe-keeping are embezzled 
the whom practically the entire business the bank 
transacted, the bank will liable the owner the bonds. This 
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the holding the Supreme Court Wisconsin the case 
Stevenson Columbia Bank Lodi, 221 Rep. 753. 

Prior April 11, 1921, one Reynolds was the the 
Columbia Bank. Reynolds owned ninety the bank’s 200 shares. 
about the time mentioned Reynolds sold his stock Markgraf 
and the latter became cashier. Robert Caldwell was the president 
the bank and Hugh Caldwell was one the directors. Gunder- 
son and Miss Thomas were employed clerks. 

During the time that Markgraf was the bank had 
almost exclusive charge its affairs. Acting for the bank sold 
two $1,000 bonds the plaintiff and gave her receipts indicating 
that the bank would hold them for safe-keeping. The receipts in- 
dicated that the bank had the right return other similar bonds 
the plaintiff instead the bonds actually left her with the 
bank. Duplicate receipts were kept the bank’s vault along with 
the bonds and record these and other bonds was kept book 
the Journal.’’ 

the early part September, 1924, bank inspectors checked 
the bank’s and discovered that Markgraf had embezzled 
more than $40,000, the plaintiff’s bonds. the 15th 
the month, Markgraf committed suicide. holding that the bank 
was liable the plaintiff the court said: 


claimed the bank directors that Markgraf was not 
authorized make loans over $100 without approval. this 
question the testimony somewhat conflict. When the bank was 
inspected the banking department, Markgraf was nearly always 
full charge and the directors were seldom in. Markgraf 
was the habit receiving deposits from persons other than the 
plaintiff Dane. Both Markgraf and Caldwell, president the 
bank, transacted business the bank away from the 
bank after banking hours. The bonds customers held the bank 
were kept the vault the bank both Reynolds and Markgraf 
and were accessible the banking officials. While Markgraf was 
Gunderson was member the banking committee and knew 
the customers’ bonds were kept the vault. The by-laws the 
bank require that committee three members appointed the 
board directors should supervise the bank and examine its affairs 
every three months. The bank, through its cashier and its president, 
dealt bonds, purchased and made sales bonds for its customers, 
and made profits thereby. 

foregoing are sufficiently established justify find- 
ing the court jury that they are true. The jury found that 
the bonds question were placed Markgraf the vault the 
bank. The finding the jury that regard fair inference from 
the established. must understood that Markgraf was 
executive officer the bank. was placed charge the bank 
and did practically all the business the bank. was authorized 
act for the bank, and his transactions were inferentially approved 
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the board directors the bank. Under the circumstances, 
acts were the acts the bank, and the bank responsible 
therefor. 

section 221.04 (2), Stats., the bank was authorized receive 
for safe-keeping bonds and other securities. The evidence con- 
that the bank did so. Coupons from respondent’s (plain- 
bonds were transmitted the bank for collection. The in- 
ference may well drawn that the bonds were the vault the 
bank the time. The records the bank clearly indicate that the 
bonds were kept the bank the manner provided for securities 
other customers. The receipts given respondent for the bonds, 
copies which were kept the vault the bank, disclose the ac- 
the bonds the bank for safe-keeping. pre- 
sumed that the banking committee, checking the transactions the 
bank, checked the bonds against these receipts and the ‘Excelsior 
Journal.’ have hesitation sustaining the finding the 
jury that the bonds were received the vault the bank for safe- 
keeping. 

the contention that Markgraf had authority from the 
bank the bonds respondent for safe-keeping, would 
seem that the the bank, and the authority the statute, 
section 221.04 (2), are sufficient show the fallacy the argument. 
The bank had statutory authority receive the bonds for safe- 
keeping, and, have seen, Markgraf was, for all practical pur- 
poses, the bank. was the executive officer, and the management 
the bank was practically left his discretion. Besides, must 
inferred that the directors the bank knew the custom the 
bank keep securities customers therein for safe-keeping. They 
are presumed know what the records the bank disclosed. 
least one the directors was shown have left property his 
own the bank for safe-keeping. The receipt book kept the vault 
the bank had printed the outside, ‘Safe-Keeping Receipts,’ and 
printed the blank receipt was the following: ‘‘Received 
for safe-keeping.’ quite clearly established that the bank was 
the bailee the bonds question. 

argued that the bank was bailee, was only 
gratuitous bailee, and liable respondent only gross neg- 
lect. The answer this that the contract bailment, which was 
printed the receipts issued, plainly contrary the appellant’s 
(defendant) contention. That contract was give respondent’s bonds 
the ordinary given special deposits this kind. The receipt 
specified that the bonds were received for safe-keeping. What 
ordinary care regard bank safe-keeping securities? Can 
doubted that the contract imposed upon the bank the duty 
keeping the securities the vault the bank, employ honest em- 
ployees guard the same, and not itself, its chief executive offi- 
cers, embezzle the property? Here there can reasonable con- 
tention that the bank exercised ordinary The bank itself, 
through its chief executive officer, converted the bonds, and such 
case cannot heard say that exercised the ordinary care 
provided the contract. 

think that the contract bailment was gratuitous. 
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The receipt provided that the bank did not agree return the iden- 
tical bonds, but bonds the same issue and par value, which simply 
means that the bank was permitted deal with these bonds for the 
purpose making profit itself, and was only obliged return 
bonds the same issue and the same par value. This was 
advantage the bank and was ample consideration for 
ment. Further, think that the fact that the customers will 
attracted the bank make deposits therein such accommoda- 
tions was sufficient consideration take the contract out 
gratuitous bailment. 

appellant assigns errors the special verdict and the 
instructions the court. have gone over these matters with 
eare, and conclude that there are prejudicial errors the record. 

recognize that the result this decision put very 
burden upon banks the conduct 
However, banks hold very responsible positions trust, and not 
expecting too much them protect every reasonable way the 
property their customers committeed their care. They select 
their own servants and officers, and the law holds them responsible 
for the acts their agents within the range their authority. The 
bank may, and usually does, protect itself bonding its employees. 
But should more. should very supervise such 
agents and make frequent inspections, full and complete, guard 
against dishonesty carelessness its agents. bank should 
also understand that agent not only has the authority actually 
given him under the resolutions the directors, but the bank may 
bound, under some the agent’s apparent author- 
ity. other way may confiding protected.’’ 


BANK NOT LIABLE GUARANTY PAY FOR GOODS 
SOLD ANOTHER 


general bank has power guarantee that goods sold 
another will paid for. Such guaranty void and will not 
enforeed against the bank. 

This rule was applied the Supreme Court Iowa recent 
decision, Dewey Column Monumental Works Ryan, 221 
Rep. 800. 

appeared that the defendant, Ryan, doing business under 
the name the Hawkeye Granite Company, was desirous purchas- 
ing granite memorials from the plaintiff days’ credit. 
The value the proposed shipment was $3,473.05. The plaintiff 
refused make the shipment unless acceptable guaranty 
solvent responsible person corporation should procured 
Ryan. Ryan then obtained from the Reinbeck State Bank the fol- 
lowing letter guaranty: 
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Reinbeck, Iowa, June 1920. 
Column Co., Barre, Vt. Gentlemen: 
ceipt letter from Ryan the Hawkeye Granite Co., 
Waterloo, asking that advise you that would guarantee pay- 
ment granite has ordered will order this time. 
states will run from $1,500.00 $2,000.00 and that will 
due sixty days thereabouts. 
the above terms will gladly guarantee the payment 
the above mentioned amount. 
truly, 
Kingsbury, 


The shipment was made and later this action was brought against 
Ryan and the bank recover unpaid balance. The court held that 
the plaintiff could not recover against the bank for two reasons; first, 
because the guaranty was beyond the powers the bank and second, 
because, assuming that the guaranty was binding, the extended 
was $3,473.05 whereas the bank agreed guarantee the account 
$1,500 $2,000 were extended. holding the said: 


not within the ordinary functions bank lend its 
eredit. bank has only such powers are granted expressly 
impliedly its charter, the statute the state, and among these 
will not found authority security for another like 
this. banking institution not authorized become guarantor, 
except where this necessary protect its rights, where the guar- 
anty relates commercial paper and incident the purchase 
and sale thereof, where such guaranty especially authorized 
same any other corporation, and can exercise power not con- 
ferred law. derives its authority from the statutes creating 
and governing it; and act done attempt exercise power 
prohibited law, and therefore unlawful, then recovery may 
had thereon.’ Henderson Farmers’ Savings Bank Harper 
al., 199 Iowa, 496, 202 259. International Harvester Co. 
Upham, 632, 166 507, find the following appro- 
priate language: 

are the opinion that the trial court was correct its 
ruling, and that, unless its charter the statute expressly permits 
it, bank has not the power become the obligator another, ex- 
cept necessary dispose its own paper and securities.’ 

Thilmany Iowa Paper Bag Co. al., supra, said: 

written guaranty upon which the plaintiff seeks recovery 
against the Reinbeck State Bank shows upon its face that simply 
promise guarantee the fulfillment the obligation Ryan, and 
such absolutely void and there can recovery thereon. 
See 595; Thilmany Iowa Paper Bag Co. al., supra; Hen- 
derson Farmers’ Savings Bank Harper, supra; State Iowa, 
rel. Corning State Savings Bank, 136 Iowa, 79, 113 500; 
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Cottondale State Bank Oskamp Nolting Co., Fla. 36, So. 
566, Ann. Cas. 1916D, 564; Note Creditors’ Claim Adjustment 
Co. Northwest Loan Trust Co., Wash. 247, 142 670, 
1917A, 737, Ann. Cas. 1916D, 554; International Harvester Co. 
State Bank Upham, supra. Thus manifest, that the court was 
right sustaining the demurrer the first ground hereinbefore 
mentioned. 

are also the opinion that the action the court sus- 
taining the demurrer the second ground hereinbefore referred 
was proper, conceding, arguendo, the authority the bank 
execute the written guaranty contained the letter. Said 
letter plain and unambiguous; states, substance, that the 
addressee will extend Ryan amount from $1,500 
$2,000, will guarantee the payment. The amount the credit 
extended Ryan the plaintiff was $3,473.05. violation the 
limitation the amount contained the guaranty ex- 
tended the the debtor releases the guarantor from all 

Schoonover Osborne Bros., 108 Iowa, 453, 263, 
said: 

juris, and one which the guarantor has the right the 
exact terms upon which will enter into the obligation, and in- 
sist his discharge those terms are not observed. not 
assented. may plant himself the technical obligation: ‘‘This 
not 

this branch the case, see, also, Historical Pub. Co. 
Vaque, Minn. 282, 1150; Bloomington Min. Co. 
Searles, Law, 47, 840; American Bridge Co. Colonial 
Trust Co., 215 Pa. 305, 532. 

seems quite clear that the plaintiff violated the limitation 
the eredit which was extended 


NEW YORK’S NEW DECEDENTS’ ESTATE LAW 


The new Decedents’ Estate Law, which Governor Roosevelt at- 
tached his signature April Ist, constitutes most sweeping reform 
the descent real and personal property and the settlement 
decedents’ estates. 

Surrogate James Foley, Chairman the Legislative Com- 
mission which drafted the new legislation and whom chiefly 
due the enactment the new law, has characterized this law ‘‘the 
greatest reform the law property this state within the last 
100 

The law does not into effect until September 1930. The 
object placing the effective date far advance afford the 
public and members the bar opportunity become acquainted 
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with the many changes which introduces and make possible 
amend the law prior its taking effect found the mean- 
time that amendment necessary. 

One the changes which will come about through the enactment 
the new law the abolishment the widow’s right dower. 
Many have the impression that dower secures widow one-third 
her deceased husband’s real estate. matter fact she merely 
takes life interest in, that right the income of, one-third 
the real estate. This right usually brings but scant benefit the 
widow and frequently means complicating the sale de- 
real estate. Furthermore has been largely 
persons who have large real estate holdings through the medium 
taking title real property the name corporation. New 
York the twenty-second state abolish dower and there are three 
states which provision for dower was ever enacted. 

The outstanding changes brought about the new law, given 
the New York Law Journal, April 1929, are follows: 


The removal the distinction far possible between 
real estate and personal property their treatment assets 
estate. 

cases where man woman dies without will the 
abolition the present difference between the inheritance realty 
and the distribution personal property. place two separate 
systems descent and distribution the establishment one rule 
suecession and one distributees entitled take both kinds 
property. The increase the share the surviving wife hus- 
band estate. The concentration the vesting the estate 
the nearer and more dependent relatives. 

The removal the restraints the conveyance real 
estate with view giving realty, nearly possible, the liquidity 
and ease disposition now characteristic personal property. 

Equality between the sexes. Uniformity between the right 
the husband the estate the wife and the wife the estate 
the husband. 

The antiquated rights the widow dower and the 
husband curtesy are done away with and more substantial rights 
are substituted their stead. The share the surviving spouse 
longer limited income, but the rights are made outright portions 
the real estate. 

The grant statutory power sale over real estate 
executor and trustee, well the power mortgage, and 
lease, but all instances exercised only upon the approval 
the surrogate. Necessarily this power not exercised estates 
where has been prohibited the testator his will. 

The additional grant power administrator the 
management realty, with power sale, mortgage, lease for 
estate purposes, subject the control the surrogate. 

The simplification the procedure for the sale real 
estate executor, administrator trustee order make more 
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economical and expeditious lease, mortgage sale for the purposes 
distribution, payment debts and other proper expenses. 

The avoidance the necessity for the action partition 
real estate many estates. The abolition the complicated problems 
equitable conversion. 

The protection the surviving husband against 
disinheritance unjust testator the grant right election 
take specific part the estate against the will. This right 
correct the almost entire absence protection for the widow under 
the present law. Wills executed before the taking effect the act 
are not affected this new right election. 

meet modern economic conditions, increase the 
relatively small property and money exemptions granted section 
200 the Surrogate’s Court Act surviving wife husband 
the infant 


NATIONAL BANK MUST SUED DISTRICT WHERE 
LOCATED 


The two following propositions, with reference the place where 
national bank may sued, were decided recent decision the 
City Court New York, Raiola Los Angeles First National Trust 
Savings Bank, 233 Supp. 301. 

Under the Federal statute (12 94) national bank 
must sued the city place which its banking house located. 

The fact that California national bank maintains office 
New York for the purpose soliciting business and gathering credit 
information does not constitute ‘‘doing business New York’’ 
subject the bank the service process New York under the 
statutes that state. 

The statute referred provides that action against national 
bank association ‘‘may had any district territorial court 
the United States held within the district which such association 
may established, any state, county, municipal court the 
city whieh said association located having jurisdiction 
similar 

Section the General Corporation Law New York provides 
that action may commenced New York against foreign cor- 
poration another foreign corporation nonresident where the de- 
fendant corporation ‘‘was doing business within this state.’’ 

The plaintiff the case under discussion nonresident the 
state New York and the defendant national bank having its 
banking house Los Angeles, Cal. The summons was served upon 
vice-president the defendant bank New York and the bank moved 
have the service vacated the ground that action could not 
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commenced against the state New York. holding that the 
defendant could not sued New York the court said: 


cases the United States Supreme Court passing the 
question where national bank must sued are few number, 
and, must said, leave the solution somewhat unsettled state. 
First Nat. Bank Charlotte Morgan, 132 141, Ct. 
37, Ed. 282, action was brought recover interest alleged 
have been usuriously exacted, based upon the first part section 
5198 the Revised Statutes (now section 86, Code). The 
court said (page 145 Ct. exemption national 
banking associations from suits state courts, established elsewhere 
than the county city which such associations were located, 
was, not doubt, for the convenience those institu- 
tions, and prevent interruption their business that might result 
from their books being sent distant counties obedience process 
from state courts. Bank Bethel Pahquioque Bank, Wall. 383, 
394 Ed. 840] Crocker Marine National Bank, 101 Mass. 200 
3.Am. Rep. But, without induiging conjecture 
the object the exemption question, sufficient that was 
granted Congress, and, had been claimed the defendant 
when appearing the Superior Court County, must 
have been recognized. The defendant did not, however, choose 
immunity from suit that court.’ The question was not 
squarely passed upon the Charlotte Case, was held that the 
defendant, having made its defense the merits, waived any right 
insist that the action against brought the county city 
which was located. the Bank Bethel Pahquioque 
Bank, (14 Wall.) 383, Ed. 840, the court held that 
state courts which the action properly brought had concurrent 
jurisdiction over national banks. happened that that 
the action was brought state the where the bank 
was located; the court this connection saying: the 
action was the proper court the state where the association 
located and court having jurisdiction similar cases, which 
not denied, clear that the objection the jurisdiction 
the founded upon the character the association instru- 
ment the national government, must overruled.’ evident 
that the question was not direetly involved the Bank Bethel 
Case. the Charlotte Case Crocker Marine Nat. Bank City 
New York, 101 Mass. 240, Am. Rep. 336, was cited. the Croker 
Case the actions were based contract, and tort, and the nature 
the action was purely transitory, the same the case bar. Suit 
was brought the Commonwealth Massachusetts against banking 
institution located the city New York claim arising outside 
the Commonwealth. 

court said: ‘This manifests the intention Congress 
that each these associations should sued, either the Federal 
the state courts, only the judicial which es- 
tablished, and which its officers may summoned and its books 
brought into with the least interruption and 
its business; and that the election plaintiffs sue any court 
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whatever should confined within these limits 

section mentioned that case was section (Act June 
1864, 106; Stat. 116) which contains similar language 
section the United States Code. The Massachusetts court squarely 
decided that action against national bank must brought the 
place where its bank located. the Charlotte Case, the Supreme 
Court the United States gave clear intimation that would follow 
the construction adopted the Massachusetts court. December 
1925, the laws the United States were codified, and the codification 
was enacted Congress June 28, 1926, and was approved June 
30, 1926, ‘Code the Laws the United States America’ 
(volume 44, pt. Statutes Large). 1922, few years 
previous the enactment the United States Code, the case Bank 
America Whitney Cent. Nat. Bank, 261 171, Ct. 311, 
Ed. 594, arose the United States Supreme Court. that 
case service process was made upon the president the defendant 
while temporarily New York, the defendant being national bank 
New Orleans, La., and the question was presented whether 
the defendant bank was doing business the state New York. 
deciding that the Whitney Bank was not doing business the state 
subject service process, the court, Mr. Justice 
Brandeis, said: ‘Whether national bank could under any cireum- 
stances subjected, without its consent, suit state district, 
other than that which authorized its banking house, 
part his opinion Justice Brandeis referred section 5198 the 
Revised Statutes and the case First Nat. Bank Charlotte 
Morgan, supra. think this reference Justice Brandeis must 
taken mean that, the question the proper place which 
national bank must sued had been presented the ease, the Char- 
lotte Case would have been followed. 1873 the case Cadle 
Cas. No. 2279, 101, was decided the 
Court the Federal district New York, and Judge held 
that national bank must sued the district where 
located. 

have not overlooked the point that the courts New York 
have passed the question here involved. Cooke State Nat. 
Bank Boston, 96, Am. Rep. 667, Robinson National 
Bank Newberne, 385, Am. Rep. 508, and Talmage 
Third Nat. Bank City Y., 531, the Court Appeals 
this state had construe enactments Congress from 
which section the present United States Code was derived. 
the first case the Act June 1864 (13 Stat. Large, 
99, 116), and the last two mentioned the last sentence 
tion 5198 the Revised Statutes (now section 94, Code) were 
presented for The Court Appeals held that the lan- 
guage the statute was permissive, and that national bank may 
sued locality other than where its banking house located. These 
were decided before the decision the First Nat. Bank 
Charlotte Morgan, supra, and are directly with the 
ease Crocker Bank City New York, supra, the 
Massachusetts decision relied upon the Charlotte Case. The Federal 
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which have been discussed hold that the language the section 
mandatory and that proper case action against national 
bank must instituted court where located. Morse, his 
Banks and Banking (6th Ed.) vol. 1921, states that the 
New York cases are contrary the construction adopted the United 
States Supreme Court. says: ‘It has been held New York that 
section the Act 1864 does not modify control section 
[13 Stat. 101] and that consequently national bank may sued 
the state courts state other than that which situated. This, 
however, cannot considered the law, inasmuch the 
Court the United States has asserted the contrary doctrine.’ 

think also that the motion must granted for the other reason 
advanced the defendant. Assuming that the defendant might 
sued here, there clear proof that doing business this state. 
The plaintiff resident Italy. Section the General Cor- 
poration Law permits nonresident plaintiff sue this state 
foreign corporation which does business the state. Unless the de- 
fendant’s corporate activities are such that was doing business here, 
the nonresident plaintiff cannot maintain action against the 
this state. the argument was suggested that hearing 
held ascertain the exact nature the defendant’s business ac- 
tivities the state. Counsel for both parties, however, agreed that 
such hearing was unnecessary, since was stated that the papers 
the motion contained all the facts relation the defendant’s 
business the state. From these papers appears that Paul 
Yost, upon whom the summons was served, was made vice-president 
the defendant February 20, 1928, and has been New York 
its behalf such vice-president since March, 1928. the Wall 
Street Journal April 14,.1928, notice appeared that the Los 
Angeles First National Bank would open New York office 
Wall street May conjunction with First Securities Company, 
its subsidiary, and that Paul Yost, vice-president, would 
The cumulative supplement Poor’s Manual for April, May 
and June, 1928, contained similar notice. The office mentioned, con- 
sisting three rooms, was opened No. Wall street, was equipped 
with office furniture purchased the defendant, and Mr. Yost was 
charge, assisted stenographer. The rent the office and the 
salary the stenographer were paid the defendant. The directory 
the building No. Wall street bore the name the defendant. 
and indicated the location its office and that was the ‘Office 
New York Repr.’ The door the office advertised the fact that 
was the defendant, and had the additional inscrip- 
tion, ‘New York Representative, Paul Yost, Vice-President.’ 
the New York Telephone Directory appears the following: ‘Los 
Angeles First Trust Savings Bk. Off. Repr., Wall. 
Bowl. Grn. 9831.’ The defendant maintains the city New York 
five bank accounts with five different banks and trust companies, but 
counsel for the defendant stated the argument that these were five 
correspondent banks the defendant. the affidavit Mr. Yost 
submitted opposition the motion makes the following state- 
ment: ‘All that have done substantially behalf the defendant 
since that time (May, 1928) has been make courtesy upon 
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customers the defendant located the eastern part the United 
States and discussing with them the possibilities obtaining addi- 
tional business from them, soliciting new business from prospective 
and gathering information. this connection have ex- 
plained them the facilities that are available the defendant bank.’ 


proof that the defendant bank its New York office 
receives deposits, cashes checks, makes loans receives the repayment 
loans, issues letters credit makes any Nor 
there any proof that any liabilities any kind behalf the de- 
fendant are contracted beyond the payment office expenditures 
such rent and the salary the stenographer. opinion 
would profitless the many decisions what consti- 
tutes the doing business foreign corporation within the con- 
fines this state. would difficult reconcile these cases. The 
leading case Tauza Susquehanna Coal Co., 220 259, 267, 


915, 917, states the rule succinctly follows: ‘We are 


say, not whether the business such that the corporation may pre- 
vented from being here, but whether its business such that here. 
fair measure permanence and continuity, then, whether its busi- 
ness interstate local, within the jurisdiction our courts.’ 
what extent must corporation perform its business activities 
the state for the court say that doing business within the state? 
recognized that precise rule can laid down, but that each 
case must decided its own facts. This much can said: That 
the business done the state the foreign corporation must re- 
lated its main business and substantial part it. 
Dodge Bros., 233 216, 268; Pomeroy Hocking 
Valley Co., 218 530, 113 504. The main business 
the defendant banking business, which defined the seventh 
paragraph subdivision section the United States Code 
(12 USCA 24, subd. the discounting and negotiating promis- 
sory notes, drafts, bills exchange and other evidences debt, the 
receiving deposits, the buying and selling exchange, coin and 
bullion, the loaning money personal security and the obtaining, 
issuing and notes. The defendant performed none 
these banking functions this state. All that the defendant did was 
solicit business and gather information, presumably credit in- 
formation, and for this purpose maintained office. The main- 
tenance office itself does not establish the doing business. 
International Fuel Iron Corporation Donner Steel Co., 242 
224, 229, 151 214. Nor does the solicitation business apart 
from other activities indicate that the defendant was engaged busi- 
ness here. Lillibridge, Johnson Bronze Co., 247 548, 
Ct. 595, Ed. 916. The only other act was the gathering in- 
formation. This activity well the solicitation business was 
doubt helpful the bank’s business and was incidental it, but 
opinion constituted part its main business. The question 
not free from doubt, but think the defendant could come here 
for the purposes stated its vice-president without leaving itself 
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PAYMENT VICTORY NOTES FORGED INDORSEMENTS 


Where the United States paid Victory notes forgeries the 
payees’ indorsements and did not notify the bank until 
nineteen months after discovering the forgeries, was held 
recent decision the United States Cireuit Court Appeals that 
the government could not collect from the bank. The case Ladd 
Tilton Bank United States, Fed. Rep. (2d) 334. 

was also held this that, although the statute limitations 
does not run against the government, the government will, nevertheless, 
action for money paid forged indorsements, subject 
the same rules litigants generally regard giving prompt notice 
upon the forgeries. 

The facts showed that early 1920 certain Victory notes were 
left the owners for safekeeping with bank Jacksonville, Ore. 
During March and April, 1920, the cashier the bank forged the 
names the owners the notes and sent them the defendant, 
Ladd Tilton Bank, sold. The defendant delivered the bonds 
the Federal Reserve Bank San Francisco, agent the 
United States, for exchange for coupon bonds the same denomina- 
tion. Upon receipt the coupon bonds the defendant sold them and 
the proceeds the Jacksonville bank. short time later 
the Jacksonville bank failed. The government thereupon issued dupli- 
cate notes the owners take the place those lost through the 
forgeries. 

Although the government learned the forgeries about 
September 16, 1920, neglected give notice thereof the defend- 
ant bank until April 17, 1922. The defendant had knowledge 
the forgeries until this notice was received and appeared that, 
the defendant had received prompt notice could have protected 
itself against loss through securities belonging the Jacksonville 
bank which held the time the failure. 

holding that, these the government was not 
entitled recover from the defendant bank the court said: 


think clear that the liability the appellant (defendant) 
bank was upon implied warranty the genuineness the notes 
bearing the forged indorsements. The right sue recover back 
from the Ladd Tilton Bank the value the exchanged securities 
was not conditioned upon either demand, the giving notice 
the the forgeries. United States National Exchange 
Bank, 214 302, Ct. 665, Ed. 1006, Ann. Cas. 1184. 

also held this court United States National Bank 
205 433, 436, the cause action favor the gov- 
ernment against the appellant bank, through which received for 
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exchange the registered Victory notes with the forged signatures 
the payees, arose immediately upon the making such exchange. 

the right action existed independent demand 
notice, and arose immediately, the important question this case 
whether failure give notice the discovery the forgery never- 
theless may not defense such action, providing delay has 
worked injury defendant. appears have been assumed 
that, the right action rested implied warranty, notice 
demand prior suit was immaterial. 

case United States Nat. Exchange Bank, cited supra, 
and relied for appellee, was action recover from 
the defendant bank amount the bank account cer- 
tain forged pension warrants. that case the defendant bank 
alleged its answer damage reason negligence and 
laches upon the part the government failing give notice, 
‘but the agreed facts contain evidence support the allegation.’ 
The trial court rendered judgment favor the plaintiff (C. C.) 
141 209. The Cireuit Court Appeals for the First Cireuit 
divided court reversed the decision the District Court, and held 
effect that notice within reasonable time after the discovery 
the forgery was prerequisite recovery, regardless injury 
delay. 151 402. Upon appeal the Supreme Court, 
the judgment the Cireuit Court Appeals was reversed, and the 
judgment the Court affirmed. Concluding the opinion 
the Supreme Court, Chief Justice White, speaking for the court, 
said: 

these conditions the warranty genuineness implied 
the presentation and the checks bearing the forged in- 
dorsement having been broken the time the checks were cashed 
the United States, and the cause action having therefore then 
acerued, the right sue recover back from the Exchange Bank 
was not conditioned upon either demand the giving notice 
the which the operation the legal warranty 
were presumably within the knowledge the defendant. 

which have thus come renders un- 
necessary consider whether the facts presented merely case 
mutual mistake, where neither party was fault, and reasonable 
diligence was required give notice the discovery forgery 
there was lack such diligence, would operate bar recovery 
the United States, although the Exchange Bank was not prejudiced 
delay.’ 

the statute limitations does not run against right 
action favor the government (United States Thompson, 
486, Ed. 194), said United States Nat. Exchange 
Bank, 270 527, Ct. 388, Ed. 717, ‘The United States 
does business business terms.’ Where the right action for 
the recovery money paid upon forged instrument, the United 
States subject the same rules applicable litigants 
United States Nat. Exchange Bank, Cooke United States, 
389, Ed. 237; United States Bank New York 
A.) 219 648, 1915D, 797; United States Clinton 
Nat. Bank (C. C.) 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK NOT LIABLE FOR DE- 
POSITOR’S AGENT 


Cigar Co. Liberty National Bank, Supreme Court 
Oklahoma, 273 Pac. Rep. 269 


agent the plaintiff company was authorized indorse 
blank checks payable the company and deposit them the 
company’s credit the bank which the company’s account was 
kept. The agent indorsed and deposited number such checks 
his individual account the defendant bank and appropriated 
the proceeds. was held that, since the defendant bank had 
knowledge the limitation the agent’s authority, was not 
liable the company for the loss which sustained. 

NOTE: not safe practice for banks permit agents 
deposit their individual checks payable their employers. 
Banks have been held liable number such where 
appeared that the agent, after depositing the checks his own 
eredit, withdrew and appropriated the proceeds, even though 
was shown that the agent was authorized indorse checks blank. 


Action the Parker-Gordon Cigar Co. against the Liberty Na- 
tional Bank. Judgment for defendant, and plaintiff appeals. Affirmed. 

Rittenhouse, Lee, Webster Rittenhouse, Oklahoma City, for 
plaintiff error. 

Everest, Vaught Brewer, Oklahoma City, for defendant 
error. 


HERR, C.—In this case the Parker-Gordon Cigar Co. sued the 
Liberty National Bank Oklahoma City separate causes 
action recover, the aggregate, the sum $4,263.52. The de- 
fendant prevailed the trial court. Plaintiff appeals. 

appears that plaintiff, corporation, was conducting cigar 
store the city Oklahoma City. Tedrick, its general man- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 345. 
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ager, was charge the business, with full power make sales, 
employ clerks and other help, make collections, and indorse checks 
given payment for goods sold, and deposit the proceeds thereof 
bank Oklahoma City the the plaintiff. 

The evidence establishes that there was secret agreement between 
plaintiff and its agent that all collections made were deposited 
the American National Bank Oklahoma City the credit the 
plaintiff, and that its said agent could not draw checks against the 
same, but that the fund could withdrawn only upon checks drawn 
the head officers the plaintiff corporation, who resided Kan- 
sas City, Mo. 

further appears that plaintiff made regular remittances 
checks drawn its Kansas City bank its agent, Tedrick, pay 
the running expenses the business. The proceeds these checks 
were deposited Tedrick his individual name the defendant 
bank, which account drew checks pay these expenses. 

There dispute that Tedrick had authority, generally, in- 
dorse checks made payable the plaintiff company, given pay- 
ment for goods sold, and rubber stamp bearing plaintiff’s indorse- 
ment was furnished him for such purpose. also undisputed that 
the said Tedrick had actual authority make indorsements for any 
other purpose than for deposit plaintiff’s credit the American 
National Bank Oklahoma City, and that had actual authority 
check against such deposits. further appears that, violation 
these secret instructions, Mr. Tedrick indorsed numerous checks 
payable plaintiff, and had the proceeds thereof deposited his in- 
dividual account defendant bank, and withdrew the same his 
individual checks, and this manner misappropriated funds belong- 
ing plaintiff amount sued for; the causes action sued 
being different checks payable the plaintiff, which represented 
collections made Tedrick, and which checks were him in- 
dorsed and deposited his individual credit defendant bank and 
not reported plaintiff. 

the close the evidence, plaintiff moved for directed verdict 
its favor. The denial the motion assigned error. 

There evidence tending establish that the defendant bank 
had actual knowledge the limitation authority placed plaintiff 
upon its general manager, Tedrick; nor there, our opinion, 
single shown the evidence which would, law, charge 
the defendant with such knowledge, nor does the evidence, the slight- 
est degree, tend establish that had knowledge was chargeable 
with knowledge that the fund was being withdrawn Tedrick 
violation his trust. also clear that part the fund was 
any manner used for the benefit defendant bank. 
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contended plaintiff that the defendant bank had notice 
and knowledge that the title the fund deposited was the plaintiff, 
the principal, and not Tedrick, the agent, and having, with this 
knowledge, permitted the withdrawal the fund Tedrick, the 
defendant became absolutely, law, liable the plaintiff. can- 
not agree with this contention. 

not disputed that Tedrick was the general agent the plain- 
tiff; that had the general authority take checks the name 
plaintiff and authority indorse the same plaintiff’s name. The 
authority the agent indorse these checks necessarily implies 
some discretion his part the disposition the proceeds thereof. 

the case Rice al. People’s Sav. Bank, 140 Wash. 20, 
247 1009, said: 


proceeds check, drawn order principal 
and indorsed principal’s name agent, individual account 
agent, not liable principal, where agent had authority indorse 
checks generally blank with undisclosed instructions deposit 
checks credit principal, which was unknown bank.’’ 


the above appears that Rice-Greisen Co. were promoters, 
with their principal office San They opened branch 
office Seattle, and placed Watts charge thereof, their 
general manager; his duty being sell stock, receive payment there- 
for, with general authority indorse checks payable the company 
given payment the sale such stock. The authority the 
agent was limited there here, his authority being limited indors- 
ing checks for deposit only the credit the company the Union 
National Bank Seattle. violation these instructions, Watts 
indorsed checks payable the company and deposited the same his 
individual credit the People’s Savings Bank, withdrew the same 
his individual checks, and misappropriated the fund. Suit was brought 
against the bank recover the fund misappropriated. The court 
held the bank not liable; not having been shown that the bank: had 
knowledge the limitation placed upon the authority Watts. 

the Chamberlin Metal Weatherstrip Co. Bank 
Pleasanton, 107 Kan. 79, 190 742, 97, the Supreme 
Court Kansas held: 


Michigan sent its agent Kansas contract 
for and supply weatherstrip such customers could induce 
purchase them. The form contract furnished and used him 
provided for payment cash completion the work. com- 
pleting contract with one customer, she gave him check local 
bank whose cashier knew had been the vicinity for some time 
filling similar contracts. The agent indorsed the check, ‘Chamberlin 
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Metal Weatherstrip Co., Sprague Haskell, Agent,’ and the bank 
paid the agent, who absconded with the proceeds. Held, that the 
principal cannot compel the bank pay the amount the 
check thus indorsed and its agent.’’ 


See, also, the case Gate City Building Loan Ass’n National 
Am. St. Rep. 633, wherein held that the bank was not liable for 
honoring the individual checks the secretary treasurer the loan 
association upon deposits his individual obtained him 
indorsing checks made payable the company and depositing the 
proceeds thereof his individual although was clearly es- 
tablished that the fund was misappropriated such secretary treas- 
urer. 

Wash. 294, 307, 139 36, 41, the body the opinion, the court 
said: 


agent, having general authority indorse checks his prin- 
cipal, must necessity have authority direct the disposition the 
proceeds the checks. His authority this respect can course 
limited, but, the absence limitations known the person re- 
ceiving checks indorsed, such person has the right assume that 
the agent’s powers with reference the disposition the proceeds 
the check are unlimited. One the purposes the indorsement 
enable the check collected from the payee, and bank, 
acting collector check indorsed the payee’s name 
authorized agent, may without liability the principal turn the pro- 
ceeds the check over any person directed the 
agent, unless has knowledge, actual implied, that the agent’s 
authority confined particular disposition the proceeds the 


The weight authority the effect that, even though bank 
knows that moneys deposited with are trust funds and deposited 
the individual name the trustee, bound honor the checks 
the depositor, and that ineurs liability doing, unless 
participates misappropriation the funds, the 
are such that chargeable with the knowledge that the depositor 
violating his trust. 644, and cases cited notes 25, and 27. 

Counsel for plaintiff concede this the rule applied 
trustee, but contends has application agent; that, 
trustee, the title the fund him; that has the legal right 
withdraw such fund, and the bank which the fund deposited 
has the right presume that the fund will not withdrawn 
violation the trust, but, agent, the title the fund 
his that title passes thereto the agent, and if, there- 
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fore, the bank, knowing the fund the fund the principal, per- 
mits the same withdrawn the agent his individual check, 
such bank guilty conversion and liable the principal. This 
not recognized the authorities above cited, nor 
think any such distinction should made. agent, having au- 
thority indorse the checks his principal, upon such indorsement 
receives and deposits the proceeds thereof his individual 
the bank, thereafter holds the same trust for his principal, and 
the depository bank has the same right presume that such agent 
will not withdraw the same violation his trust has rely 
such presumption any other trustee. 

There was error denying motion for directed 

Complaint made certain instructions given and the re- 
fusal certain requested instructions, but the view take this 
case renders unnecessary consider these assignments. 

are the opinion that the plaintiff has wholly failed es- 
tablish liability against the defendant bank. The evidence offered 
plaintiff its behalf establishes that Tedrick was its general agent; 
that had general authority indorse checks. This authority was, 
course, limited between the plaintiff and its agent, but there 
evidence establishing tending establish that the defendant 
bank had knowledge such limitation, nor there shown 
sufficient charge with such notice. 

While, stated, there was, our opinion, evidence authoriz- 
ing the court submit the question notice, either actual con- 
structive, the jury, yet the court submitted this phase the case, 
under proper instruction, the jury. 

There was attempt the part the defendant establish 
ratification, and complaint made the plaintiff the 
tion the court given this phase the case, but, independent 
the question ratification, are clearly the opinion that the 
judgment correct, and this branch the will therefore not 
further considered. 

The case briefed the plaintiff, the main, the theory that 
the bank liable from the mere fact that permitted Tedrick 
deposit the proceeds these checks his individual and with- 
draw the same his individual checks. Under the record, 
ease must stand fall this proposition. our opinion, the law 
against plaintiff’s contention. Under the evidence, legal liability 
has been established against the defendant bank. The plaintiff clothed 
its agent with general authority indorse checks, and, when these 
checks were presented and indorsed said agent, the bank, under 
the facts the instant case, might legally have paid him the 
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thereon across the counter without liability the plaintiff. The 
plaintiff placed Tedrick charge its business its general man- 
ager, clothed him with authority indorse its checks, thereby vouching 
for his honor and integrity, and defendant bank should not made 
suffer because this misplaced confidence. 

Judgment should affirmed. 


DEPOSITOR PREFERRED CREDITOR WHERE 
INSOLVENT BANK WRONGFULLY 
REFUSES CHECK 


Johnson Farmers’ Bank Clarksdale, Kansas City, Mo., Court 
Appeals, Rep. (2d) 1090 


The plaintiff drew check for $3,200 the defendant bank 
and had presented for payment. The bank refused pay and 
failed the following day. Only $1,715.13 cash came the re- 
hands but there were other assets amounting more than 
the amount the check. was held that the plaintiff was 
preferred creditor entitled paid full. 


Action John Johnson against the Farmers’ Bank Clarks- 
dale liquidation. From judgment for plaintiff two four 
counts, plaintiff and defendant separately appeal, defendant being 
designated appellant herein. Affirmed. 

John Muster and John Boyer, both St. Joseph, for appellant. 

Robison and Robison, both Maysville, for respondent. 


FRANK, C.—This action against the Farmers’ Bank 
Clarksdale, the hands the commissioner and process 
liquidation. The petition four counts. The first three counts 
are for the recovery $3,200 preferred claim. these 
counts states different reason why the claim should allowed and 
preferred, but only one recovery sought. The fourth count seeks 
recovery $11.49 general claim. 

Judgment went for plaintiff the third and fourth counts the 
petition, and for defendant the first and second. The judgment 
allows the $3,200 preferred claim and the $11.49 general 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 131. 
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Both parties appealed. complaint lodged against the 
petition. 

The facts relative the third count the petition show that the 
bank ceased function such April 23, 1927. this date and 
for some time prior thereto plaintiff had deposit said bank the 
sum $3,211.49. April 20, 1927, plaintiff check 
defendant bank for $3,200, payable Stewartsville State Bank. This 
check was presented defendant bank for payment April 22, 1927, 
which time said bank was open, functioning bank, paying 
checks, receiving deposits, ete. the time this check was presented 
for payment, plaintiff had deposit said bank the sum $3,- 
211.49, and the bank this time had hand sufficient funds with 
which pay said check, but refused pay it. 

Other necessary facts will stated connection with points 
discussed the opinion. 

Appellant’s first contention that plaintiff placed his money 
general deposit, thus creating the relation debtor and ereditor be- 
tween plaintiff and the bank. 

not disputed that plaintiff’s money was deposit the 
bank. the light the record, not necessary determine 
whether such deposit was general special, the relation created 
between the parties the making such deposit. 
that the deposit was general, thus creating the relation debtor and 
creditor, such relation was changed when the $3,200 was drawn 
plaintiff against such deposit and presented defendant bank 
for payment. that time plaintiff had deposit, and the bank had 
hand and deposit the First National Bank St. Joseph, 
sufficient money with which pay the check. was defendant bank’s 
duty pay the check. O’Grady Stotts City Bank, 106 Mo. App. 
366, 696; Allen Grocery Co. Bank Buchanan County, 
192 Mo. App. 476, 182 777; Waggoner Bank Bernie, 220 
Mo. App. 165, 281 130; Claxton Cantley (Mo. App.) 297 
975, 976. being defendant’s duty pay the check, after its 
refusal held the amount the check trustee. Bank 
Poplar Bluff Millspaugh, 313 Mo. 412, 281 733, 
754; Claxton Cantley (Mo. App.) 297 975. The evidence 
shows that plaintiff gave the $3,200 check the Stewartsville State 
Bank buy Liberty bonds for him. would unjust permit 
plaintiff suffer loss, permit the other the bank 
profit the wrongful act the bank refusing pay plaintiff’s 
check when presented. 

Appellant also contends that plaintiff not entitled preference 
because the time plaintff’s check reached the bank for payment the 
funds hand were insufficient pay the check, and the time the 


— 
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bank closed, and the time the commissioner took charge, only the 
sum $1,713.15 passed into the hands the commissioner, therefore 
there was money upon which trust could operate. 

Defendant correct his contention that plaintiff must show 
that the subject the trust fund passed into the hands the com- 
missioner charge the bank, before entitled preference, 
but not agree with appellant’s contention that only the sum 
$1,713.15 reached the hands the commissioner. 

The record shows that the time plaintiff’s check was presented 
for payment, and the time the bank closed and passed into the 
hands the commissioner, had hand the sum $1,713.15 
cash, and the sum $3,779.96 deposit checking account 
the First National Bank St. Joseph. However, part this de- 
ever reached the hands the commissioner. Defendant bank 
was indebted the First National Bank the sum $45,000. Upon 
learning that defendant bank had closed its doors, the First National 
Bank credited this deposit $3,779.96 the $45,000 indebtedness 
which defendant bank owed it, and charged said deposit off its books. 
This left the commissioner charge with $1,713.15 actual eash, 
together with the other assets the bank which came his hands 
the time took charge, which are shown follows: 


Assets 
(Ree. 38) 

Liabilities 


After the commissioner took charge, collected notes, sold land, 
banking house, and fixtures, and realized therefrom $57,000 
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The gist defendant’s contention that plaintiff’s claim for 
$3,200, and only $1,713.15 cash passed into the hands the com- 
missioner, there was money his hands upon which trust could 
Valuable assets other than cash passed into his hands, from 
which realized the sum $57,000. this situation, the question 
presented whether not assets other than the hands the 
commissioner, may impressed with trust plaintiff’s favor. 

Having already determined that the time the bank ceased 
function such held plaintiff’s money trust fund, plaintiff’s 
right preference should not denied because plaintiff’s money 
was mingled with the general deposits the bank and converted into 
assets other than money, when the assets into which such fund had 
been converted passed into the hands the commissioner charge 
the bank. Federal Reserve Bank Quigley (Mo. App.) 284 
164, 167; Nichols Bank Syracuse, 220 Mo. App. 1019, 287 
793, 795. other words, the bank held plaintiff’s money 
trust fund, entitled preference, the showing made that 
the commissioner charge the bank received sufficient assets rep- 
resenting such trust fund, whether the asserts received actual 
cash other forms property. therefore hold that plaintiff 
entitled preference, although only $1,713.15 cash was traced 
into the hands the commissioner, the time took charge the 
bank, because the commissioner received other assets representing the 
trust fund from which realized $57,000 

Contention made that the transactions had did not augment the 
assets the bank the hands the commissioner. not 


view the situation. was the duty the bank cash 


check the time was presented for payment. Equity regards that 
done which should have been done. Applying this maxim the 
matter hand, must regard the check having been paid, and, 
regarding it, the assets the bank must considered reduced 
the sum $3,200, the time the check was presented for payment. 
must consider the assets the bank reduced the amount 
$3,200, then the legal effect the bank’s wrongful refusal pay the 
check increased the assets the bank the sum $3,200. Claxton 
Cantley (Mo. App.) 297 975, 976, 977; Bank Poplar 
Bluff Millspaugh, 313 Mo. 412, 281 733, 735, 736, 
754. The assets augmented passed into the hands the com- 
missioner. 

Contention made that the court erred allowing interest the 
judgment from the date its rendition. argued that the scheme 
for administration insolvent banks provided article 108, 
the Revised Statutes Missouri 1919, and contemplates equitable 
distribution the assets insolvent banks among all creditors, 


THE BANKING LAW JOURNAL 357 


and, provision made for the allowance interest, the court 
erred allowing it. authority cited support this conten- 
tion. Section 6493 the Revised Statutes Missouri 1919, provides 
that interest shall allowed all money due upon any judgment 
order any court, from the day rendering the same until 
tion made payment, accord, sale property. This statute 
general its application all judgments orders any court. 
see reason why would not apply the judgment rendered 
this especially the absence any prohibition the 
statutes which govern the liquidation insolvent banks. 
The judgment the trial court should and affirmed. 


BANK LIABLE FOR FEES ATTORNEY EM- 
PLOYED PRESIDENT’S SECRETARY 


Burns Valley Bank Frenso, California District Court Appeal, 
271 Pac. Rep. 107 


The president the defendant bank, with authority, employed 
secretary whose duty was investigate the affairs debtor 
bank with the object collecting claim. The secretary, acting 
the president’s suggestion, employed the plaintiff act 
counsel. result the claim was collected. was held that the 
bank was responsible for the plaintiff’s fees. 


Action Burns against the Valley Bank Frenso and an- 
other. Judgment for plaintiff, and defendant named appeals. Affirmed. 

Carl Lindsay and Lindsay Gearhart, all Frenso, for ap- 
pellant. 

Youngworth, Hartman and Harry all 
Los Angeles, for respondent. 


PARKER, J.—This action was brought the court below the 
respondent assignee Leo Youngworth, attorney law, 
recover the sum $1,500 for legal services alleged have been ren- 
dered the defendants their special instance and request between 
January 1924, and February the same year. the trial the 
action was dismissed the defendant Mitchell, and the case 
proceeded against Valley Bank, appellant. Judgment was entered 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 862. 
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favor plaintiff and against defendant Valley Bank for the full 
amount prayed. motion for new trial was made and denied, and 
the present appeal from the judgment. 

The only question presented whether the appellant Valley 
Bank employed Mr. Youngworth render the services performed 
him. Appellant makes contention the rendering the ser- 
vices, that their value was not found, but insists that the services 
were not rendered the appellant. brief synopsis the facts be- 
comes necessary illustrate the contentions made. 

January, 1924, the Valley Bank was corporation duly engaged 
the business general banking pursuant the laws this state. 
Mitchell was the president the bank, duly elected such, 
and actual discharge the general duties pertaining his office. 
The by-laws the corporation provided: 


president shall take charge the moneys, funds and other 
property the corporation and the acting managing agent the 
corporation, subject all times the by-laws and orders the board 


Likewise the by-laws the corporation provided: 


board directors shall appoint from their number execu- 
tive committee constituted including the president, 
for the transaction such business the corporation may require 
their attention between the meetings the board directors this 
and all business transacted such committee shall 
submitted and approved the board directors their next 
regular meeting required; and this committee shall constitute 
standing committee the corporation, majority which may sit 
the absence the regular special meeting the committee and 
have the power and authority herein conferred the board di- 


the latter part September, 1923, developed that certain 
banking institution the city Bakersfield, which will hereinafter 
referred the Bakersfield Bank, had become indebted the 
Valley Bank large sum money. This sum fixed some- 
thing between $60,000 and $90,000. This loan was doubtful col- 
lectibility, and agreed herein that the chances recovery thereof 
were quite speculative and doubtful extreme. The president 
the bank, Mitchell, with the full knowledge and approval the ex- 
ecutive committee, employed one Saunders, whose position was 
termed ‘‘confidential secretary the president Valley Bank,’’ and 
whose duties embraced investigation the and the 
and business management the Bakersfield. The primary 
purpose apparent the employment Saunders was work out 
the destiny the Bakersfield Bank with the motive recovering for 


THE BANKING LAW. JOURNAL 


the Valley Bank the sums loaned, being obvious that failure 
insolvency the Bakersfield institution would involve heavy loss 
upon the Valley Bank. Accordingly Saunders set about the work. 
detail the various steps his investigation the 
reports and suggestions following. The fact was that the fear con- 
cerning the recovery the loan was not without foundation. For 
time was planned that possibly the Valley Bank might -take over the 
Bakersfield Bank. However, the course rehabilitation de- 
veloped that certain interests Los Angeles were seeking bank 
opening Bakersfield. Saunders, the employ the 
Valley Bank and under directions from Mitchell and the executive 
committee, undertook the working out the details incident sale 
the Bakersfield Bank. Saunders was instructed and authorized 
employ counsel this regard, the counsel not being designated, but 
some Los Angeles attorney. Accordingly Saunders employed 
Mr. Youngworth, and the latter performed all legal services necessary 
carry out the sale. result the sale the Bakersfield Bank 
was put upon sound footing, and part the agreement was that 
the indebtedness due the Valley Bank should paid and discharged. 
Here may observed that the written evidences the transaction 
not contain this agreement; nevertheless, the direct testimony 
offered does support this statement. appears also from the record 
before that some the directors Valley Bank owned majority 
the stock the Bakersfield Bank, and that the sale the latter 
institution necessarily was direct benefit these directors. does 
not appear that Mitchell, president, owned any Bakersfield stock; the 
contrary the fact. not evidence just how many the di- 
rectors were thus interested. There evidence support the con- 
clusion that the board directors knew the entire transaction, the 
employment Saunders and the directions given him. There direct 
evidence that while the negotiations with the prospective purchasers 
the Bakersfield Bank were yet unfinished, the board directors 
cancel the employment and disavow the obligation 
Saunders’ salary; that Saunders upon being notified this act, told 
the directors ahead and finish the work themselves, whereupon 
the board informally reconvened and then instructed Saunders 
proceed and would paid. Saunders, pursuant his 
tions, mentioned, employed Mr. Youngworth assist the legal 
details, and the latter performed services stipulated reasonably 
worth the sum claimed. 

The contention appellant here that the president had au- 
thority, express implied, engage attorney; that the services 
rendered were for the benefit the directors individuals; and 
that, should held that appellant error these contentions, 
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then finally urged that the whole transaction was ultra vires 
concerns the corporation, and liability could arise there- 
from. support the first argument appellant relies upon two 
California viz., Bank Stone, 121 Cal. 202, 634, 
and Campbell Hanford, Cal. App. 155, 227 234. 

careful analysis these cases will disclose that they not 
support appellant its conclusions here. each them the back- 
ground differed entirely from that presented here. The facts 
the instant case bring well within all the exceptions mentioned 
the decided cases. There ample evidence the record show 
that the president the Valley Bank had general authority direct 
and manage the affairs the bank; that the executive committee was 
standing committee the board directors transact such busi- 
ness the corporation might require their attention between meet- 
ings the directors; that the directors themselves, both personally 
and body, ratified and approved the action taken, and likewise 
the fact that the transaction recovered and restored the bank 
large sum money, the recovery which may reasonably said 
have been doubtful the absence this action. This showing 
brings the case well within such authorities those cited, and the 
judgment the court below supported the following 
Bartlett Estate Co. Fraser, Cal. App. 373, 105 130; Country- 
man Cal. Trona Co., Cal. App. 728, 170 1069; Brown 
Crown Gold Mining Co., 150 Cal. 376, 378, 86; Jan 
Smith-Riddell Co., Cal. App. 59, 202 952; Ellet Los Altos 
Club (Cal. App.) 264 270; Capitol Woolen Co. Berger (Cal. 
App.) 262 351. further citation authority needless. 

next contended that, because majority the Bakersfield 
Bank stock was owned directors the Valley Bank, the employ- 
ment Saunders and Youngworth was the directors personally 
and for their benefit. The record does not disclose that majority, 
even comparatively large number directors were interested. 
does show that the president had not the slightest personal interest. 
The argument appellant this connection would any event show 
complete knowledge the directors, and both authorization and 
ratification. Further, all the directors were interested stock- 
holders Bakersfield Bank and had permitted the funds Valley 
Bank loaned without security collateral any sort, would 
make more compelling their duty the Valley Bank have those 
funds recovered. The fact that the moneys the Valley Bank had 
been loaned contrary law, that liability might fastened upon 
the direetors individually, would not lessen the interest that the 
Valley Bank itself had the recovery the funds. First and fore- 
most was the Valley Bank’s duty its depositors; and because some 


THE BANKING LAW JOURNAL 361 


the directors may have technically assumed double position this 
duty was not shifted. 

Lastly appellant contends that, inasmuch the entire transaction 
was one whereby the Valley Bank purchased shares another bank- 
ing corporation contrary the provisions the Bank Act, then 
was ultra vires and void contract. This contention based upon 
hypothesis wherein the major premise unfounded. The argu- 
ment suppositious and proceeds thus: ‘‘If the transaction was one 
whereby the Valley Bank was purchasing the stock Bakersfield 
ete. Nothing the record before justifies the supposition 

Judgment affirmed. 


LIABILITY BANK IGNORING INSTRUC- 
TIONS MAKING LOAN 


Farmers’ Life Insurance Co. Ignacio State Bank, Supreme Court 
Colorado, 272 Pac. Rep. 1116 


The plaintiff insurance company sent $5,000 the defendant 
bank loan mortgage certain real estate, with instructions 
have existing mortgage released that the plaintiff’s se- 
would first lien. The bank made the loan without 
having the existing mortgage satisfied. was held that the bank 
could compelled place the plaintiff the position would 
have held had its instructions been obeyed. 


Action the Farmers’ Life Co. against the Ignacio 
State Bank. Judgment for defendant, and plaintiff brings error. 
Reversed, with directions. 

Wesley Peterson, Dines, Dines Holme, and Robert Moore, 
all Denver, for plaintiff error. 

Ritter and Emigh, both Durango, for defendant 
error. 

DENISON, J.—A demurrer the company’s com- 
plaint was sustained, and brings error. The action was secure 
preference for plaintiff’s $5,000 deed trust over one for $6,200 
made the bank and held it, ‘‘or its agents officers.’’ The 
alleges that plaintiff sent the defendant its check for $5,000, 
with abstract title the mortgaged land and other papers, with 
explicit directions, among which were procure ‘‘full satisfaction 
the present loans against the place shown our attorneys’ opin- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 661. 
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ions, also obtain good and sufficient release each lien .’’ 
and ‘‘to have the abstracts extended date which should show our 
mortgage:to first and prior lien the property question’’; 
that the bank knew the existence the $6,200 mortgage, although, 
through some mistake, did not appear the abstract and was 
not specifically mentioned the attorney’s opinion, but willfully 
disregarded and paid out the $5,000 without its release. 

the duty agent obey instructions, and respon- 
sible for failure so. The bank was the company’s agent and 
violated its instructions. its duty now put the company 
the position which the instructions required, that can done; 
not, such relief possible should given, for example, that 
‘restore plaintiff the position which was before the violation, 
paying the $5,000 mortgage. Code 1921, 187; Nevin Lulu, 
Co., Colo. 357, 364, 611; Packard King, Colo. 211, 215; 
Hamill Thompson, Colo. 518, 523; Nichols, Colo. 
290, 294; Jennings Rickard, Colo. 395, 398, 677; Schiffer 
Adams, Colo. 572, 581, 964; Whittemore Wilkins, 
Colo. 533, 538, 539, 238 69; Pope Parker (Colo.) 271 1118; 
and Cahill Reardon (Colo.) 272 decided the present term, 
and other cases cited therein. 


The argument made that the complaint ought show that the 
bank still owns the $6,200 mortgage, but moment’s thought shows 
that irrelevant except the kind relief which should 
granted. the bank has longer control that mortgage, the relief 
specifically prayed cannot given, but that does not relieve the agent 
from responsibility for violation instructions. cause action 
stated; the relief must what possible and seems the court 
most proper and just, even damages, relief purely equitable 
impossible (Weddingfeld Gregersen, Colo. 582, 216 1053), 
and this regardless who owns the mortgage. 

The complaint does not, defendant claims, state conclusions. 
Its defect too elaborate statement and stating evidential mat- 
ter, but with this states the ultimate facts which have ab- 
breviated above. 

This not, defendant seems think, fraudulent 
representation deceit the part defendant, nor case where 
plaintiff was misled, nor estoppel. The bank was position 
trust, fiduciary, charged with the utmost good faith protecting 
its employer, and admitted the demurrer that willfully 
violated that duty. obvious that knowledge the 
existence the $6,200 mortgage irrelevant. The bank was told 
pay out only clear title, and paid out title knew was 
not clear. 
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Defendant claims that not definitely alleged that knew 
the $6,200, but could not more definitely stated than this com- 
plaint. says that the bank ‘‘at all times knew the existence 
said deed $6,200 and knew that the same was existing prior 
lien. This not conclusion law, but ultimate fact; 

urged that, since the $6,200 mortgage did not appear the 
abstract and was not mentioned the attorney’s opinion, the instruc- 
tions were not violated. Not so. The instructions are that, before 
payment, the abstract ‘‘should show our mortgage first and 
prior lien the property question.’’ clear from this and 
from the whole letter instructions and from all the cireumstances 


that the company required its mortgage first lien. in- 


that the bank thought that the plaintiff wanted the abstract 
show its mortgage first lien but did not require 
first lien, and the bank’s action, shown the complaint, was 
breach faith. 

Judgment reversed, with directions overrule the demurrer and 
proceed with the case. 


DEPOSIT TRUST FUNDS PERSONAL 
ACCOUNT 


Maryland Casualty Co. City National Bank, United States Circuit 
Court Appeals, Fed. Rep. (2d) 662 


Where county trustee draws checks against his trustee ac- 
personal account and, thereafter, pays individual debts with checks 
drawn against his personal account, the bank will liable the 
county for the amount county funds misappropriated the 
trustee which can traced into the hands the bank. 


Suit the Maryland Casualty Co. against the City National 
Bank. From the decree, both parties appeal. Reversed and remanded. 

Anderson, Knoxville, Tenn. (Anderson Word, Knox- 
ville, Tenn., the brief), for Maryland Casualty Co. 

John Green and Fowler, both Knoxville, Tenn. (Green, 
Webb Bass, Lindsay, Young Young, Fowler Fowler, John 
Shields, and Robert Young, all Knoxville, Tenn., the brief), 
for City Nat. Bank. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 347. 
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MOORMAN, J.—J. Parnick Smith was trustee Knox 
County, Tennessee, from September 1922, September 
1926. was the custodian, such trustee, certain funds, 
and maintained two deposit accounts the City National Bank 
Knoxville—a personal account and one trustee. per- 
sonal account deposited his salary trustee and the income 
received from business which operated Knoxville. 
The county funds were deposited the trustee account. Between 
May 31, 1923, and May 29, 1925, drew seven checks, amounting 
more than $38,000, upon his trustee account, and deposited them 
his personal account. During that time paid several thousands 
dollars personal debts the bank from this personal account. 
the expiration his term office was more than $80,000 
short his accounts with the county. Included this shortage were 
the funds that had transferred the personal account. The bank 
did not know that these funds were being misappropriated, unless 
was bound take notice thereof from the transfer the funds and 
the payments Smith’s debts. The Maryland Casualty Co., surety 
Smith’s bond, made good the shortage, and brought this suit 
against the bank recover the amount misappropriated through the 
personal account. 


The theory the suit was that the bank had intentionally aided 
Smith misappropriating the funds. The trial court permitted 
recovery upon that theory, but limited the amount that the 
bank had received. The Casualty company contended that there 
have been recovery the $38,000, or, not all it, cer- 
tainly that part which was misappropriated after the first trans- 
fer was made. Its contentions are: (1) That the drawing 
check the trustee account and the depositing the personal 
account was conversion, which the bank intentionally aided; 
and (2) even that act was not itself conversion, when the 
bank accepted the first check this account for debt due from 
Smith, then had notice Smith’s intention and purpose mis- 
appropriate the funds, and became liable, not only for what re- 
ceived, but also for any funds thereafter transferred and misappro- 
priated. 


There are cases which seem support the first these conten- 
tions, but those cases are the minority, and the better reasoned 
hold that, the absence statute making so, the drawing 
check due form upon trust fund and the depositing 
the same bank the personal credit the trustee neither con- 
version misappropriation the fund nor notice the bank any 
such Under these authorities cannot held that the 
bank aided the misappropriation merely accepting for deposit 
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the personal checks drawn the trustee account. And 
this, notwithstanding United States Fidelity Guaranty Co. 
People’s Bank, 127 Tenn. 720, 157 414. There statute 
Tennessee, far ‘as are informed, making the deposit 
trust fund the personal account the trustee misappropriation 
notice intended misappropriation; and, view American 
Surety Co. Grace, 151 Tenn. 575, 271 739, cannot say 
that the ruling the People’s Bank Case the settled law the 
state. were, should feel compelled, this question general 
law, follow what think the correct rule. 

consequent the rules that have referred that, where 
trust funds are commingled with private funds personal ac- 
count, the bank not bound its knowledge that fact look 
the manner their disbursement. Hence the payments made 
the bank were not notice Smith’s intention misappro- 
priate the trust funds. The main authority upon which the casualty 
company relies opposition this view Bischoff, Adm’r, York- 
ville Bank, 218 106, 112 759, 1916F, 1059. That 
think, distinguishable its facts. When the executor 
that case paid the note due the bank, his personal account was com- 
posed entirely trust funds, and could not supposed that 
had any personal interest the fund, that was reimbursing 
himself for what had expended behalf the estate. Smith’s 
personal account was more complicated; deposited many thousands 
dollars his own it; sometimes drew cash from the 
trust account pay salaries and office expenses; and, far the 
bank knew, sometimes used his private funds for that purpose, 
and paid himself back from the trust funds. These differing cir- 
cumstances gave the two acts paying the bank different color 
and significance; and, while are not understood approv- 
ing the ruling the Yorkville Case the facts there considered, 
nevertheless there such difference the circumstances the two 
cases that, thought the decision that case correct, should 
still feel that the payments this case were not notice in- 
tention divert the funds. 

While the bill this case proceeds upon the theory that the 
bank intentionally aided the misapplication the funds, suf- 
ficient, both the facts stated and the relief sought, sustain 

*National Bank Insurance Co., 104 54, Ed. 693; City Helena 
National Bank, 173 Ark. 197, 292 140; Havana Central Co. Central Trust 
Co. (C. 204 546, 1915B, 715; Southern Trust Commerce Bank 
San Diego Savings Bank, Cal. App. 215, 212 385; Goodwin’s Adm’r 
American National Bank, Conn. 550; Allen Fourth National Bank, 224 Mass. 
239, 112 650; Kendall Fidelity Trust Co., 230 Mass. 238, 119 861; 
Munnerlyn, Trustee, Augusta Savings Bank, Ga. 333, 554, Am. 


St. Rep. 159; Whiting Hudson Trust Co., 234 394, 138 33, 
1470. 
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recovery such funds can traced into the hands the bank. 
Preliminarily, however, discussion that question, must 
consider the contentions the bank. The first that the casualty 
company, subrogee the county, could not maintain action 
against the bank until there had been determination Smith’s 
proceeding the county surcharge the settlement 
which made with it. There would much force this contention 
there were any controversy the fact and amount Smith’s 
shortage. There none. The shortage was not discovered until after 
the settlements were made, and the amount not denied. The 
county would have the right, those without seeking 
surcharge the settlements, sue the bank either for wrongfully 
aiding the misappropriation for such its funds could 
trace the possession the bank. The casualty company, having 
paid the shortage, entitled subrogation that right. Fidelity 
Guaranty Co. Union Bank Trust Co., 228 448 A.). 

Nor find any basis for estoppel the that 
the commissioners the county made periodical reports Smith’s 
accounts upon which these settlements were made. The reports, 
well the settlements, were accepted and approved the county 
Smith’s fraudulent misrepresentation. Furthermore, the 
proofs not show that the bank either relied upon was prejudiced 
the county’s action. 

said for the bank that, under the Negotiable Instruments Act 
Tennessee (Acts 1899, 94), its title the funds complete. 
The cited cases from Tennessee not hold, Shuttle Co. National 
Bank, 134 Tenn. 379, 183 1006, and Union National Bank 
City Bank, 152 Tenn. 486, 279 797; and have been referred 
decision other states giving that effect such act 
against cestui que trust who has traced his fund. The diversion 
oceurred within the bank, which made new nor extended 
any new connection with it. The bank was not purchaser 
for value, and ought not permitted keep the money 
against the real owner. Wilson Smith, How. (44 763, 
Ed. 820; Warner Martin, How. (52 8.) 209, Ed. 
667; United States Bank, 30, Ed. 647. 

There can doubt the right the casualty company 
such trust funds can trace into the hands the bank. 
Surety Co. Carroll County (C. A.) 194 593; Brennan 
Tillinghast A.) 201 609; Peters Bain, 133 670, 
Ct. 354, Ed. 696. The theory which such recovery 
permitted not that the bank knowingly wrongfully aided 
the misapplication, but, said the Union Bank Trust Co. Case, 
that ‘‘it has equity equal that the real owner.’’ trace 
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trust funds that have been commingled with personal funds 
personal account often difficult. The law presumes, that situa- 
tion, that the drawer check for personal obligation against 
the account intends make payment out his own money, and not 
infringe upon the trust money until his own money gone. Bren- 
nan Tillinghast, supra. And when trust fund has been 
dissipated reduced, subsequent deposits personal funds, made 
the due course business, without any specific intention restore 
the trust fund, are not applied such restoration, but the dis- 
sipation that fund continues before. Board Strawn 
(C. A.) 193 24, affirmed 226 110, Ct. 78, 
Ed. 145; Schuyler Littlefield, 232 707, Ct. 466, 
Ed. 806. Hence when trust money has been deposited joint 
account, and must determined how much remains 
given date, the minimum balance existing between that date and the 
date deposit the amount remaining and identifiable trust 
fund. The record before does not permit exact determination, 
unless this method, what trust funds were included the pay- 
ments the bank. The plaintiff put evidence ledger sheets show- 
ing continuously the personal account from September 1922, 
January, 1927. This exhibit presumably contains the necessary data. 
not the record. There was substituted for summary, 
which omits most the vital figures, but retains enough indicate 
that some the funds were paid the bank. 

order that the exact amount may ascertained, the decree 
reversed, and the cause remanded for decree consistent with this 
opinion. 


BANK ENTITLED SET OFF UNMATURED 
NOTES AGAINST DEPOSIT PERSON 
DYING INSOLVENT 


Sullivan Merchants’ National Bank, Supreme Court Errors 
Connecticut, 144 Atl. Rep. 


Where the estate decedent insolvent bank may set 
off against deposit the decedent’s name notes the decedent 
held the bank although such notes were not due the time 
the decedent’s death. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 616. 
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Action James Sullivan, administrator, against thé Mer- 
chants’ National Bank, recover damages for the alleged refusal 
the defendant pay plaintiff the entire balance due his deposit 
with defendant. Judgment for defendant, and plaintiff appeals. 
error. 

The plaintiff was duly appointed administrator the estate 
Willis Noble, who died July 21, 1923; his estate his death was 
insolvent, and process settlement insolvent estate. 
his decease, Mr. Noble had personal checking account his name 
with the defendant bank, with balance therein $2,501.56. 
August 10, the plaintiff, administrator, made demand for 
the balance this deposit, but defendant only turned over plain- 
tiff $601.56, and refused pay the remaining $1,900 the deposit. 

Noble gave defendant his two promissory notes; one May 
1923, for $400, payable August 1923, and one May 15, 1923, 
for $1,500, payable August 15, 1923. The defendant charged these 
two notes, aggregating $1,900, against the deposit Noble. Neither 
these notes was due the time the death Noble, and the 
$1,500 note was not due the time demand was made plaintiff 
upon the defendant for the payment the balance due 
nor the time defendant charged against the deposit 
Noble. 

The trial court reached the conclusion that ‘‘The defendant 
entitled set off against the deposit account Willis Noble, 
existing the time his death, the amount due the two promis- 
sory notes held the defendant, although the same were not due 
the time the death Mr. 

Foote, William Hadden, and David Fitzgerald, 
all New Haven, for appellant. 

Ralph Clark, New Haven, for appellee. 


WHEELER, (after stating the facts above).—The single 
question for decision the right the defendant bank set 
off against the deposit the insolvent decedent with the amount 
due two promissory notes the insolvent, held and not 
due his death. Under the common law, where two persons held 
mutual debts against the other, each must prosecuted separately. 
The right set-off mutual debts was doctrine equity, 
which came hold that mutual debts should set off against each 
other, and only the recovered. Its foundation was ‘‘the 
prevention actions,’’ and its allowance equity the 
rule, unless resulting injustice third parties, who have acquired 
rights from the defendant, raise more impelling equity. Long 
before statutes set-off were enacted, courts equity recognized and 
the right set-off. 
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have held that our statute set-off Statutes, 5674) 
must read connection with the broader provisions our Prac- 
tice Act (section 5635). Hubley Mfg. Supply Co. Ives, 
Conn. 244, 347, 615, 129 Am. St. Rep. 209; Harral Leverty, 
Conn. 46, 61, Am. Rep. 608. ‘‘Mutual debts are 
debts the same and right, and the same kind and 
Lippitt Thames Loan Trust Co., Conn. 185, 
369. generally held that set-off under the ordinary statute 
applies debts which are present obligations, not debts which, 
though otherwise mutual, one them not yet due. Henry 
Butler, Conn. 140. 


The plaintiff the administrator insolvent decedent, whose 
claim against the defendant for the balance bank deposit due; 
the defendant bank holding notes against the insolvent decedent, 
which were not due the death the decedent. These debts could 
not set off under our statute. the right exists, must found 
those equitable principles out which the right set-off grew, 
which were not restricted the statute its own limits, but which 
exist all the power they have ever had serve situations 
hardship and injustice. 

have recognized and sought the aid equity accord 
set-off, where our statute was found impotent grant 
tioner, who was insolvent and the sole owner mortgage note, 
brought his action for foreclosure the mortgage against the re- 
spondent, who was not the original mortgagor, but the sole owner 
the equity redemption, who must either pay the note lose 
the property. ‘‘It was said, ‘‘in some sense debt 
due from her. She the same time had against the peti- 
tioner, which she could not collect any form action, for the 
reason that was The respondent was allowed set off 
her demand against the petitioner’s claim. held: ‘‘We think the 
set-off was properly allowed. Courts equity, the matter set- 
off, usually follow the law; but many cases, where there some 
intervening equity, they will allow set-off where court law 
would That equity found the maxim that who seeks 
equity must himself equity. ‘‘There would,’’ ‘‘be 
less reason for applying the maxim the petitioner was solvent, 
although even that there would injustice it. But, 
being insolvent, the case presented one where the. ‘natural equity’ 
very strong. itself will often raise equity which 
will justify the interference the court, even when the party de- 
siring the set-off himself the Goodwin Keney, 
Conn. 563, 569. 

The precise question for decision has not been adjudicated this 
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jurisdiction. The debts between these parties are subsisting obliga- 
tions; that the insolvent was presently due the time the in- 
those the bank were payable future time. When 


debt the insolvent not yet payable, while the in-. 


solvent’s debt the payable, the authorities are prac- 
tically complete harmony allowing the set-off these debts. But 
where the debt the insolvent due, and the insolvent’s 
debt him not due, the authorities are divided; the weight au- 
thority being favor allowing the set-off. 


the first these classes, the set-off sometimes allowed upon 
the theory that the insolvent entitled waive the time pay- 
ment, since was for his benefit. Both debts thus becoming present 
debts, equity allows the set-off. Lindsay Jackson, Paige (N. Y.) 
581, 585; Scott Armstrong, 146 499, Ct. 148, Ed. 
1059. The receiver his own volition had power change the 
contract any more than party could. breach contract 
seems indefensible basis for the interposition equity. Analyze 
this theory waiver will, find equity hidden within. 

The more common foundation for according the set-off the fact 
insolvency. That has changed the situation. Upon the adjudica- 
tion insolvency, the debt the insolvent must paid full; 
the debt his favor may not set off against the debt owed 
him, will result this debt merely receiving its pro rata share 
the insolvent’s estate. the debt not yet due bears interest, 
equity may make proper allowance. Schuler Israel, 120 506, 
Ct. 648, Ed. 707. rights third parties are affected, 
and superior equity arises out the contract the parties under 
the particular the transaction, the fact that both 
debts are subsisting debts, and only allowing their set-off can 
they treated upon even basis, and the owner the debt not yet 
due escape unjust loss, creates the equity upon which the allow- 
ance the set-off rests. held the early case Pond Smith, 
Conn. 302, that the insolvency one the parties was sufficient 
ground equity set off demands which law were incapable 
being set off. 

This not change the contract the parties, some think, 
but the making the contract conform this equitable rule 
law, the knowledge which, either actual constructive, the 
contract must assumed have been made. The equitable situa- 
tion not changed, view it, when the debt the insolvent 
due, but that from him not due. the were changed, 
and the creditor whom was indebted was could 
avail himself the set-off. the insolvent, could demand full 
payment his debt, while his must take his pro rata share 


THE BANKING LAW JOURNAL 


the insolvent’s estate. Both the debts were subsisting debts; 
the first class cases which referred, considered that 
would inequitable exalt the debt the insolvent and destroy 
that his 

Unless there the fact insolvency, equivalent equity, 
the debt which has not matured cannot set off against the debt 
which has. The allowance the set-off does not violate the contract 
anticipating the time payment act one the parties. 
The rule equity decrees it, and the contract was made subject 
this rule. 


sometimes said the allowance the set-off does injustice 
the creditors the insolvent, who are entitled equal share 
all his estate, which gives them equity superior the equity 
the creditor his set-off. Fera Wickham, 135 223, 
this doctrine. The answer not hard find. The equity the 
general creditor the balance remaining after the set-off. does 
not begin until the set-off has taken place. The equity the creditor 
the insolvent not only superior time, but superior merit, 
that the general creditors. 

When speak the insolvency this debtor, must 
understood refer his predicated upon adjudica- 
tion insolvency. The rule equity should not 
cover case where the debtor was fact insolvent, but not con- 
fessed found legal proceeding. Sufficient remedies are open 
the protect his rights prior the adjudication in- 
solvency, but when that adjudication made the remedies 
are end; has protection, unless equity intervene, save 
receive his pro rata share the insolvent’s estate. The practical 
difficulty making the right set-off dependent upon the fact in- 
instead the adjudication insolvency, seems apparent 
and serious. The position the Massachusetts court accord 
with our view. Wiley Bunker Hill Nat. Bank, 183 Mass. 495, 

practice. uphold Goodrich Dobson, Conn. 576, 578, 
Fed. Cas. No. 18,297. The are stronger 
the case mutual debts, one which not yet due, between bank 
and depositor, than the other cases. The deposits the deposi- 
tors belong the bank. The depositor has merely claim against the 
bank for the his deposits. The commercial bank receives 
trust relation the deposits its customers for its use, upon 
implied agreement repay the balance them due demand. 
compelled pay full insolvent depositor’s present claim, 


372 THE BANKING LAW JOURNAL 


and cannot set off against this the debt the insolvent it, because 
unmatured, the bank must accept its pro rata share the in- 
solvent’s estate, and there will that much less meet the claims 

The business the bank private business, but one affected 
with large public interest, and subject supervision. The 
community vitally interested its solvency. The equitable con- 
siderations are more far-reaching and urgent than the case 
mutual dealings between mere individuals. note Richardson 
the cases sustaining this right set-off were cases 
between bank and its not purpose analysis 
the which sustain, and those which oppose, the right set-off 
this case. have discussed the reasons underlying these de- 
cisions. cite some the principal authorities supporting our 
main position: Scott Armstrong, 146 499, 507, Ct. 148, 
Ed. 707; Hayden Citizens’ Nat. Bank, 120 Md. 163, 167, 
672, (N. 1059, Ann. Cas. 1915A, 686; Colton 
Am. St. Rep. 431; Nashville Trust Co. Fourth Nat. Bank, 
Assignee Merchants’ Nat. Bank, Ky. 225, 910, 
108 and Wunderlich Merchants’ National Bank, 109 Minn. 
(N. and 456, contain full citation the cases 
upon this point. 

There error. 


TRANSFEREE CERTIFICATE DEPOSIT 
PRIOR PAYEE’S DEATH HELD 
PRIMA FACIE OWNER 


Nevil Bank Whitehouse, Supreme Court Tennessee, 
Rep. (2d) 709 


After the death person defendant bank had 
issued deposit her niece presented the certificate 
the bank, and the bank issued new the niece. The 
administrator the decedent brought suit against the bank re- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 198. 
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the amount the certificate, contending that the decedent 
had indorsed and delivered the certificate her niece for the pur- 
pose having renewed. The niece contended that the decedent 
had indorsed the certificate and delivered her gift. 
was held that the niece was the prima facie owner the certificate 
and that the burden was the administrator show that was 
delivered her for purpose. 


Action Nevil, administrator, and others, against the Bank 
Whitehouse and others. Decree for complainants was confirmed 
the Court Appeals, and defendants appeal. Reversed, and bill dis- 
missed. 

True Dorsey, Springfield, and Baskerville, Gallatin, 
for appellants. 

John Garner and Jake O’Brien, both Springfield, for ap- 
pellees. 


McKINNEY, J.—C. Nevil the administrator Mrs. Durrett, 
who died intestate October 1926, aged years, leaving valuable 
estate. She was survived her aged husband, who was likewise the 
owner good estate. They never had any children. Mrs. Durrett 
for some years had kept money deposit the Bank Whitehouse, 
for which interest bearing certificates deposit were issued her. 
These, conceded, were negotiable. 

March 29, 1926, Mrs. Durrett deposited $1,000 said bank, 
for which certificate was issued, payable her order six months, 
with per cent. interest. This certificate, indorsed Mrs. Durrett, 
was presented for payment Mrs. Mongold, niece intestate, the 
day after the latter was buried. The bank paid the accrued interest, 
and issued new Mrs. Mongold. This suit was instituted 
recover the certificate and the interest paid. The chancellor 
decreed favor the administrator, and his decree was confirmed 
the Court Appeals. 

Mrs. Mongold lived some three miles from her aunt, and frequently 
visited her. week two before her death Mrs. Durrett asked her 
physician request Mrs. Mongold make her visit, which did, 
and the visit was made. stated the answer that was upon 
this visit that the intestate indorsed and delivered this certificate 
deposit Mrs. Mongold gift. Mrs. Mongold could not testify 
under the statute. The testimony her husband, the that 
Mrs. Mongold had this her possession before the death 
the intestate, was excluded, but this was practically admitted 
the bill. 

The theory the bill was that Mrs. Durrett indorsed this 
tificate deposit and delivered her niece for the purpose 
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ing renewed, but there evidence support this theory. 
the other hand, appears that Mrs. Durrett had another certificate 
deposit the bank, which matured before the one question and 
which was not indorsed, and was found with her other valuable papers 
after her death. The testimony further shows that Mrs. Durrett had 
certificates renewed numbers times, always sending the certificates 
without indorsing them. The record presents this situation: Upon the 
death Mrs. Durrett negotiable certificate, issued her 
dorsed her, found the possession Mrs. Mongold. 
insisted that upon these facts Mrs. Mongold will presumed 
the owner; that prima facie case thereby made out her favor; 
and that the burden upon complainant sustain the allegations 
his bill that the certificate was indorsed and delivered Mrs. Mongold 
for the purpose having renewed. 

behalf complainant insisted that, since the answer admits 
that the certificate was gift, the defendant must show intention 
give and delivery the certificate, which she not done. 

The question governed the provisions the Negotiable In- 
struments Law. 

section the act (Shannon’s Code, 3516a24) provided 
that: ‘‘When the instrument longer the possession party 
whose signature appears thereon, valid and intentional delivery 
him presumed until the contrary proved.’’ 

Construing this statute was held Allen Hays, 139 Tenn. 
56, 60, 201 135, 136, that the mere possession negotiable in- 
strument not prima facie evidence ownership 
against the payee. The court quoted approvingly from Roy Duff, 
170 Iowa, 319, 152 606, which arose after the passage the 
Uniform that state, follows: 


title presumed continue until shown have been 
divested, and take the rule that the mere possession such 
paper, without indorsement, where there evidence considera- 
tion paid, and evidence delivery except possession, insuffi- 
cient showing the passing title the defendant. The 
mere possession negotiable promissory note any negotiable 
instrument, the title which passes under the law merchant in- 
dorsement and delivery, not prima facie evidence ownership 
against the payee. The absence the indicia ownership wanting 
and mere possession does not supply 


Section the act (section 3516a38 Shannon’s Code) 
this language: 


instrument negotiated when transferred from one per- 
son another such manner constitute the transferee the holder 
thereof. payable bearer, negotiated delivery; payable 
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order, negotiated the indorsement the holder completed 


being established that this note was regularly indorsed the 
payee, and least presumptively delivered Mrs. Mongold, she 
the prima facie owner thereof under the plain provisions the act, 
and the burden upon complainant show that was indorsed and 
delivered for purpose, charged the bill. makes 
difference whether was indorsed and delivered her gift, 
for consideration. such distinction made the statute. 
was negotiated her and that sufficient. 

The complainant having failed sustain the allegations his 
bill, results that the decree the Court Appeals will reversed 
and the bill dismissed. 


CERTIFICATE DEPOSIT PAYABLE “SIX 
TWELVE MONTHS” 


Barsness Burkee, Supreme Court Minnesota, 223 Rep. 298 


The holder certificate deposit payable ‘‘six twelve 
months’’ after date entitled payment the end six months. 
does not then take payment not entitled payment 
until the expiration the twelve-month period. 


Action Alfred Barsness against Axel Burkee 
From order sustaining demurrer the complaint, plaintiff ap- 
peals. Affirmed. 

Martin Brandon and Anton Thompson, both Fergus Falls, 
for appellant. 

Leach Swore and Constant Larson, all Alexandria, Daly 
Daly, Perham, and Thornton, Alexandria, for respondents. 


DIBELL, J.—<Action the defendants, directors and 
the Farmers’ State Bank Brandon, the amount re- 
maining unpaid upon two issued the bank 
the plaintiff. defendants demurred the complaint. The 
demurrer was sustained, and the plaintiff appeals from the order sus- 
taining it. 

The ground the recovery the misconduct and mismanagement, 
under 1923, 7465, the officers and directors the bank. 
The right recovery conditioned upon the failure the bank 
pay the two certificates the time presentation. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 189. 
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October 26, 1925, the plaintiff deposited the bank $3,700 
and received certificate deposit ‘‘payable the order self 
funds the return this certificate properly indorsed six 
twelve months after date, with interest four per cent. per annum. 
interest after December 1925, deposited 
$5,300 and received like certificate. Payment neither certificate 
was demanded within six months after its About June 21, 
1926, payment was demanded and refused. The theory the action 
requires construction the term used each ‘‘six 
twelve months after The language our view permits but 
one construction. The certificate holder was entitled payment 
the one certificate the end six months chose have it. 
Unless did, the certificate was twelve-month certificate, and 
was not entitled pay until the expiration that period. The cases 
are few and not all direct. Our construction finds support Citizens’ 
Bank Jones, 121 Cal. 30, 354; Songer Peterson, 114 Kan. 
900, 220 1060; Merchants’ Reserve State Bank Peterson, 117 
Kan. 186, 230 1056. 

The plaintiff claims that the custom banks the vicinity and 
the Brandon bank was pay deposit when presented, 
though before maturity. The language the certificate clear, and 
the contract made the certificate definite. judicially know 
that banks often, and considerable extent, pay certificates de- 
posit before due, sometimes paying interest which has and 
sometimes not paying it; but custom avoids the explicit contract 
made the did, time certificate would de- 
mand 

Order affirmed. 


BANK LIABLE PAYING FORGED CHECKS 


Hightstown Trust Co. American Equity Corp., Circuit Court 
New Jersey, 144 Atl. Rep. 599 


Where bank pays checks bearing forged signatures and the 
payments are discovered and reported the bank the depositor 
soon the depositor’s books are thereafter audited, the bank 
will not allowed charge the checks against the depositor’s 
account. 


Action law the Hightstown Trust Co. against the American 
Equity Corp. and others. Judgment for defendants. 


similar decisions see Banking Law Journal Digest (Third 
Edition- 420. 
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Theodore Backes and Herbert Backes, both Trenton, for 
plaintiff. 

Frederic Brace and Holt Apgar, both Trenton, for de- 
fendants. 


OLIPHANT, J.—This suit Hightstown Trust Co., plain- 
tiff, against American Equity Corp., Vernon Buchman, Gor- 
don and Fraser, defendants, the sum $4,500 with in- 
terest and protest fees, based upon promissory note the follow- 
ing tenor: 


June 21, 1927. 
months after date promise pay the order Vernon 
Buchman, Gordon and Fraser, Forty-five hundred 
dollars, Hightstown Trust Co., Hightstown, received. 
Equity Corporation 
Buchman, Pres. 
Fraser, Treas. 
701 Due Sept. 21.’’ 
Indorsed 
Buchman 
Gordon 
Fraser 
Equity Corporation 
Buchman, President. 
Fraser, Treasurer.’’ 


The defendant corporation maintained bank account with the 
plaintiff company and had line $10,000. resolution 
the board directors, file with the bank, provided that all 
checks must signed any two the three officers the corpora- 
tion, who are the three individual defendants. 

June, 1927, Fraser, the treasurer the corporation, sent the 
note suit Buchman, the president the corporation, Wilkes- 
Barre, Pa., for his indorsement, explaining that was renewal 
one for $5,000. Buchman signed the note president the corpora- 
tion and indorsed both individually and president, and returned 
it. Gordon claims never indorsed saw until its authenticity 
was questioned. was presented the bank, which discounted 
and placed the proceeds thereof, $4,431, the credit the 
tion June 22, 1927. 

According the bank records, the exact amount the proceeds 
the note was withdrawn from the account the corporation, 
follows: June 21st, $2,000; June 24th, $431; July 7th, $1,000; and 
July 19th, $1,000. Gordon and say that they never signed 
checks these amounts about these dates, nor did they sign 
blank. Fraser disappeared, and after his disappearance 
four blank checks from the back the book were 
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found missing. There explanation how the money was with- 
drawn. The bank regularly sent statements the corporation, but 
the one showing $4,431 and the withdrawals before men- 
tioned had been doctored and these items erased. The corporation 
had its books regularly audited, and the first audit after the 21st 
June the discrepancies were discovered and immediately reported 
the bank. The four checks above referred were not among those 
returned nor examined the auditors, and explanation has been 
made regard them. 

The plaintiff bank contents itself with showing its own case 
arbitrary charge against the American Equity Corp. account the 
four items aggregating $4,431. 

The defendants say that the plaintiff not holder for value, 
that not holder due course, that paid consideration for 
the note suit, and that the defendant corporation received con- 
sideration therefor. 

ease directly point has been furnished counsel, and 
after much research have been able discover none this state; 
but the great weight authority from other states, and the sounder 
rule, seems that bank giving for the amount note 
not holder due course when such eredit not absorbed the 
antecedent indebtedness exhausted subsequent withdrawals. 
and Brannan’s Negotiable Instruments Law, 386, and cases therein 
cited. The question also exhaustively considered 
page 252, wherein stated that the courts this country almost 
without exception have followed the rule above set forth. 

might argued that there were subsequent withdrawals from 
the proceeds the note, but the evidence clearly shows, and 
satisfied, that there were withdrawals they were means forged 
checks, forged both maker and payee. 


relation between bank and its depositor that debtor 
and and the implied contract the part the bank that 
will disburse the money standing the the depositor only 
his order and conformity with his directions. When, therefore, 
makes payment upon check which the depositor’s name has 
been forged, must held have paid out its own 
funds, and cannot charge the amount against the depositor unless 
tional Bank, Law, 578, 715, Am. St. Rep. 224. 


Neither these theories open for use the plaintiff under the 
facts established this Also see Camden Safe Deposit 
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therefore determine that the plaintiff bank was not holder for 
value holder due course, and that any charges against the ac- 
the defendant corporation were improperly made. 

There are several other questions involved, but under the 
stances the court need not consider them. 

verdict cause action must returned favor the 
defendants and against the plaintiff. 


INDEMNITY COMPANY NOT LIABLE BANK 
TAKING FORGED SECURITIES 


Kimbell Trust Savings Bank Hartford Accident Indemnity Co., 
Supreme Court Illinois, 164 Rep. 661 


company issuing policy indemnifying bank against loss 
sustained the bank reason having taken during the term 
the policy any forged security not liable the bank for loss 
sustained reason the taking forged securities prior the 
issuance the policy, although such loss sustained during the 
term the policy. 


Assumpsit the Kimbell Trust Savings Bank against the Hart- 
ford Accident Indemnity Co. Judgment for plaintiff was affirmed 
the Appellate Court (248 Ill. App. 23), and defendant brings 
error. Judgments reversed. 

Defrees, Buckinghom Eaton, Chicago (Don Kenneth Jones 
and John Merrill Baker, both Chicago, counsel), for plaintiff 
error. 

Rathje, Wesemann, Hinckley Barnard, Chicago (Francis 
Hinckley, Chicago, counsel), for defendant error. 


HEARD, J.—Plaintiff error, the Hartford Accident In- 
demnity Co., leave this court has sued out writ certiorari 
review judgment the Appellate Court for the First District 
affirming judgment the superior court Cook County favor 
defendant error, the Kimbell Trust Savings Bank, against 
plaintiff error. The action was brought assumpsit the bank 
against the indemnity company upon what denominated ‘‘se- 
eurities blanket Among other things, provided against 
direct loss sustained the bank reason having during the term 
the policy taken, collateral any loan, any forged, raised 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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altered security. The term the policy commenced May 27, 1924. 
March 27, 1924, Miner borrowed the bank $3,500 and gave 
note even date therefor payable days after date. collateral 
security for the loan deposited with the bank shares Gulf 
States Steel Co. common stock. the maturity the note was renewed 
the giving another note payable days after date. The first 
note was marked paid and the remained with the bank. 
September 23, 1924, and December 31, 1924, there were like renewals 
for days. The collateral time after March 27, 1924, was 
the possession Miner, but all times remained the possession 
the bank. Subsequent December 31, 1924, the bank discovered that 
the security was forged and made claim against the indemnity com- 
pany for the amount its loss. The indemnity company disavowed 
liability the ground that the stock was forged and taken the bank 
before the issuance the indemnity policy it. The bank thereupon 
brought suit against the indemnity company the superior court 
Cook County. The cause was submitted the trial judge agree- 
ment. There was finding for the plaintiff for the sum $3,910 
and judgment rendered against the indemnity company for that 
amount, from which judgment appeal was taken the Appellate 
Court for the First District. 

contended defendant error that contracts guaranty 
insurance are made for the purpose furnishing indemnity the 
assured, and construing their provisions doubt and ambiguity 
must resolved favor the assured and effect the purpose for 
which they were made, and that when the language the contract 
question construed must held that the bank took the stock 
certificate collateral the occasion the taking each the 
series promissory notes. The rule invoked defendant error 
has application here. The contract guaranty couched plain 
and simple language and there are doubts and ambiguities. the 
instant case prerequisite liability the policy that the raised 
security must have been ‘‘taken’’ while the policy was effect. 
Words and Phrases, vol. 6847, said: ‘‘In its usual 
tion the word ‘taken’ implies transfer possession, dominion 
thing ‘not taken unless such change status 
page 6848 the same volume said: ‘To take’ 
means, its general sense, get into one’s possession power; 
acquire; obtain; its common acceptance the word 
when used with reference physical objects, means 
physical change object from the one 
person the possession the taker. not the synonym 
which Webster New International Dictionary defines, ‘‘to 
continue hold, have, use, recognize, keep possession, 
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trol, use, custody, keep; not lose, part with, dismiss 
permit escape.’’ its express terms the contract indemnity 
only applied forged securities taken during the term the policy. 
did not apply losses arising from forged securities ‘‘taken’’ 
prior the term the policy, even though the loss during 
the term the policy. The securities question not having been 
the bank during the term the policy, the indemnity 
company was not liable for any loss occasioned the bank reason 
their having been forged. 

The superior court should have sustained plaintiff error’s motion 
find the issues its favor, and the court erred not finding 
and rendering judgment favor defendant error. The judg- 
ment the Appellate Court and the judgment the superior court 
are therefore reversed. 

Judgment reversed. 


DRAWER LIABLE BANK CASHING CHECK 


First National Bank Winnfield, La., Guynes, Court Appeal 
Louisiana, 119 So. Rep. 705 


bank which cashed check after having been notified that the 
drawee bank had refused payment sued the drawer the check. 
The drawer contended that the check was given without considera- 
tion, and that the bank, having taken with knowledge that pay- 
ment had been refused, was not holder due and could 
not recover. appeared that the check was given payment for 
lease which the drawer had agreed purchase and that the deal 
for the sale the lease had not been closed. The failure close 
the deal, however, was due entirely the fault the drawer. 
was held that the was given for good and valuable con- 
sideration and that the bank, having paid full value therefor, was 
entitled recover. 


Action the First National Bank Winnfield, La., against 
Guynes and others. From judgment for plaintiff, defendant, 
Potts appeals. Affirmed. 

Eugene Beck and Harry Fuller, both Winnfield, for appellant. 

John Peters, Jr., Winnfield, for appellee. 

ODOM, J.—On June 1926, Potts drew his check the 
Bank Winnfield for the sum $400, payable Robinson. 
Subsequently, the said Robinson, whose order the check was drawn, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 283. 
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presented same the Bank Winnfield, which was drawn, 
and payment thereof was refused. then took the check the First 
National Bank Winnfield, plaintiff herein, which bank paid him 
the amount thereof after the same had been indorsed him, and 
also the said Guynes. The check was then presented the 
Bank Winnfield, which was drawn, and payment was refused, 
whereupon the plaintiff bank brought this suit against Potts, 
the drawer the check, and against Robinson, the payee, and against 
Guynes, the indorser. Before the trial, Robinson and 
Guynes was adjudged bankrupt. There was judgment against the 
other defendant, Potts, for the full amount the check, and has 
appealed. 

The defense that the plaintiff bank not the holder the 
due course. This contention based upon the fact that, 
previous the payment the check the plaintiff bank Robin- 
son, the payee, officer the Bank Winnfield, which the check 
was drawn, notified the cashier the plaintiff bank that payment 
the check had been refused his bank. contended that the 
check was given Potts without consideration, and that the plaintiff 
bank, having been notified that payment the check had been refused, 
charged with knowledge the defects the instrument, and 
therefore not holder due course and cannot recover against the 
maker. 


are not impressed with the argument counsel this point. 
The facts are that the check was given for good and valid considera- 
tion. seems that the Cedar Creek Petroleum Co., Inc., owned leases 
block land situated the Urania Oil Field, and was the 
time drilling well. Robinson was interested the company and 
was active charge the drilling. The company ran short funds 
and, order obtain money with which pay Robinson his salary, 
authorized him transfer some the leases which held. Potts, 
the maker the check, agreed purchase lease acres this 
land, $10 per acre. The company authorized Robinson writing 
transfer the lease Potts. Potts demanded time which satisfy 
himself that the title the property was good. the meantime, 
order get money into the Bank Winnfield with which pay for 
the lease, Potts drew his check the Olla State Bank, favor the 
Bank Winnfield. The Bank Winnfield forwarded this check 
the Olla State Bank, and return received from said bank 
check, payable the Bank Winnfield. The parties agreed that the 
Bank Winnfield should hold this money and the assignment the 
lease pending the investigation the title the land 
Potts; being understood that, Potts approved the title, then 
the lease should delivered him and the money delivered Robin- 
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son, who represented the Cedar Creek Petroleum Co., agent. 
the time the check was drawn and paid the plaintiff bank 
Robinson, the escrow agreement had not been finally completed and, 
for that reason, the Bank Winnfield, which the check was drawn, 
refused pay it. 

not contended that Robinson, the payee the check, was not 
entitled receive the money which Potts agreed pay for the lease. 
The record discloses that both the assignment the lease and the $400, 
belonging Potts, are now the Bank Winnfield. However, 
Potts, seems, has left the country and has made effort whatsoever 
close the deal. The testimony shows that Potts told Bryan, the 
president the plaintiff bank, that would pay the check, and the 
record discloses reason why should not so. The fact that 
the deal was not finally closed and the money finally deposited his 
the Bank Winnfield due entirely his own fault. The 
maker negotiable instrument making engages that will 
pay according its tenor. has legal defense make against 
his obligation pay the check. The plaintiff bank paid full value 
therefor, and Potts must respond it. 

For the reasons assigned, ordered, adjudged and decreed that 
the judgment appealed from affirmed, with cost both courts. 


DISHONOR DRAFT ISSUED PAYMENT 
CHECK 


Moore Dawson Highway Engineering Construction Co., Supreme 
Court North Carolina, 144 Rep. 692 


drawee bank, upon presentment check for payment, 
stamped the check the word charged the amount the 
account the drawer and issued draft another bank the 
bank. This draft was not paid because the insolvency 
the bank which issued it. was held that the check had not 
been paid; that the debt for which had been given was still un- 
and that the drawer the check was liable the payee 
for the amount the check. 


Action Moore Dawson against the Highway Engineering 
Construction Co. and others. Judgment nonsuit, and plaintiffs 
appeal. Modified and affirmed. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1002. 
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Williams, Kenansville, and Shaw Jones and 
Wallace, all Kinston, for appellants. 

Johnson, Warsaw, for appellee Highway Engineering 
Constructing Co. 

Cowper, Whitaker Allen, Kinston, and Biggs Broughton, 
Raleigh, for appellees First National Bank Kinston and Wachovia 
Bank Trust Co. 

Rountree Carr and Bryan Campbell, all Wilmington, for 
appellee Murchison National Bank. 


ADAMS, J.—Whether there was error nonsuiting the plaintiffs 
determined the application established principles law 
certain facts, the most which are admitted. 

The Highway Engineering Construction Co., while engaged 
paving part the highway between Kenansville and Pink Hill un- 
der contract with the state highway commission, became indebted 
the plaintiffs for work performed hauling contractors the sum 
$3,183. April 1926, for the purpose paying this debt, the 
Engineering Construction Co. drew its check the Bank War- 
saw, Kenansville branch, for the sum, payable the plaintiffs. 
The check was dated April 10, but was delivered the plaintiffs 
after banking hours the day preceding. Between and o’clock 
April the plaintiffs indorsed and delivered the check the 
First National Bank Kinston, their account, and 
was entered, subject final payment the check the bank 
which was drawn. the same day the Kinston bank sent the 
mail due course item for and credit 
the Wachovia Bank Trust Co. Raleigh. The check was received 
after business had been closed for the day; and the 11th April 
was Sunday and the 12th legal holiday the check April was 
the Wachovia Bank the account the First National 
Bank Kinston. The Wachovia Bank Trust Co. then mailed the 
check for payment the payee (drawee) bank, Bank Warsaw, 
Kenansville branch, Kenansville, where was received April 
14. The Kenansville branch then drew its draft the Muchison Na- 
tional Bank, Wilmington, for the sum $3,339.21, which 
the check for $3,183 given the plaintiffs, and April sent 
mail the Wachovia Bank Trust Co. Winston-Salem. When 
this was done, the Bank Warsaw, Kenansville branch, stamped 
the check for $3,183 the word ‘‘Paid,’’ filed it, and charged the amount 
the the Engineering Construction Co., whom had 
been drawn. April the Wachovia Bank Trust Co. received 
the draft the Murchison National Bank and sent the Federal 
Reserve Bank Va., which received the next day and 
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immediately mailed the Murchison National Bank for payment. 
The latter bank received the draft April and the next day 
informed the Federal Reserve Bank and the Wachovia Bank Trust 
Co. that the Bank Warsaw, Kenansville branch, did not have suffi- 
cient funds deposit with pay the draft. The account the 
Kenansville branch was then overdrawn amount excess 
other transmitting banks and the interested parties 
were given similar notice. 

April 21, 1926, the Corporation Commission took possession 
the property and assets the Bank Warsaw and the Kenansville 
branch, receivers were duly appointed, and neither bank has since 
been open for the transaction business. The plaintiffs that 
they are entitled judgment against the Highway Engineering 
Construction Co., because the check given them has never been paid, 
and against the First National Bank Kinston, the Murchison Na- 
tional Bank and the Wachovia Bank Trust Co. for loss caused 
their negligent failure collect the check. 

There allegation the complaint that the Bank Warsaw, 
Kenansville branch, neither April nor any time thereafter, 
had funds sufficient and available for payment the check drawn 
the Engineering Construction Co. favor the plaintiffs. The 
plaintiffs offered evidence this effect. The cashier testified that 
time between the 14th and the 21st April did the Kenansville 
branch have sufficient amount pay the plaintiffs’ 
check; that the assets this bank were not mingled with those the 
Bank Warsaw; that with the exception the capital stock the 
institutions were entirely separate; and that ‘‘did not get money 
from the Bank Warsaw pay the obligations the Kenansville 
This, understand, alleged the plaintiffs and ad- 
mitted. least, there evidence contradiction. these cir- 
cumstances the mere cancellation the check was not payment 
the Kenansville branch. Payment the discharge debt the 
delivery money other thing value; the fulfillment 
promise the performance agreement. strict legal sense 
there must delivery the debtor and acceptance the 
money its equivalent, with intent whole part 
pay debt satisfy obligation. Cye. 1181; Black’s Law 
Dictionary. The Kenansville branch gave nothing value for the 
check, and disbursed part its assets filing the check 
impressed with false indorsement payment. The check, therefore, 
was not paid; and, was not, the debt for which was given 
still unsatisfied. Hayworth Insurance Co., 190 757, 130 
612. may noted that there vital distinction between the facts 
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the case before and Dewey Margolis, 195 307, 142 
22, and Quarles Taylor, 195 313, 142 25. 

the bank upon which the check was drawn did not make pay- 
ment, and could not because was insolvent, and had funds out 
which payment could made, not easily how the 
utmost diligence the part the transmitting and receiving banks 
could have hastened secured collection the check. The judgment 
affirmed all the defendants, except the Highway Engineering 
Construction Co., whose debt the plaintiffs has not been paid. 

Modified and affirmed. 


PERSON FAILING HAVE TRANSFER 
STOCK RECORDED HELD LIABLE 
STOCKHOLDER 


Longino Bennett, Court Appeals Georgia, 146 Rep. 324 


Where stockholder bank, individually liable under the 
charter, transfers his stock but fails have the transfer entered 
the books the bank give written notice the transfer 
the bank, provided the Banking not exempt 
from liability upon the insolvency the bank. 


Execution Bennett, State Superintendent Banks, 
against Longino, which defendant set affidavit illegality. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Troutman Troutman, Atlanta, for plaintiff error. 

Atlanta, for defendant error. 


LUKE, J.—T. Bennett, state superintendent banks, issued 
execution for $500 against Longino the owner stock 
the defunct Farmers’ Traders’ Bank. When the execution was 
levied certain realty the property Longino, set 
affidavit illegality the following defense: ‘‘Deponent was not 
October 14, 1926, the time the failure said Farmers’ 
Merchants’ Bank Atlanta, any time during the period 
more than one year prior the failure said bank, stockholder 
said bank. This fact was known said bank, whose knowledge 
was acquired Smith, vice-president said bank, and, in- 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 1192. 
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formation and belief, the change was recognized said bank. For 
more than two years prior the failure said bank deponent re- 
ceived notice any stockholders’ meetings said bank nor was 
otherwise recognized said bank therein.’’ Since 
counsel insist only the foregoing contention, the other grounds 
illegality are not for the consideration this court. 

the submission the case the judge upon agreed state- 
ment facts, the court adjudged that the levy proceed, and Longino 
excepted the judgment. The agreed statement facts sub- 
stantially follows: 


1920 Longino owned shares stock, the par value 
$100 each, the Farmers’ Traders’ Bank, banking 
tion organized 1900 under the laws Georgia. Carter was 
and director the bank 1923, and held these positions 
until April 1925. the spring 1923, Longino told Carter that 
desired sell the said stock, and asked him knew pros- 
pective purchaser. Carter told Longino that might try 
Smith, who was vice-president and director said bank. Longino 
saw Smith and sold him the said shares stock $125 per share, 
writing, according the form printed thereon, transferred 
said Smith the certificate evidencing the shares. Said form 
transfer signed Longino gave power attorney blank 
make the transfer the books the bank. Payment was made 
Smith check, payable Longino and drawn said Farmers’ 
Traders’ Bank. Said Carter saw the check when was presented 
said bank for payment and shortly thereafter, said Carter was 
informed Paul Baker, who was then vice-president and director 
said Farmers’ Traders’ Bank, that Smith had purchased 
the shares stock from Longino. Carter from these facts, knew 
and understood that Longino had sold said shares stock Smith. 
Said Smith was one the organizers said bank. was 
said bank from the date its organization until his 
death 1926. was vice-president thereof continuously during 
the years 1922, 1923, 1924, 1925, and 1926. The certificate was never 
transferred the books the bank. name appeared 
the books the bank stockholder, owning shares, from 1920 
until the date the closing the bank. never received any 
notices any stockholders’ meetings the bank during said period. 
The by-laws the bank provide that the annual meeting should 
held the first Tuesday September each year. But they were 
never held that date. the first few years its existence the 
bank held its annual meetings November Decem- 
ber. But, the last years before closed, these meetings 
were held June and July each year. 
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sold the said stock Smith, Longino thought said 
bank was solvent, and did Carter and Smith. None said officers 
had any knowledge notice any impairment the 
said bank. The sale was bona fide and for value. Smith died 
1926, after said bank had closed. His estate was insolvent. Longino 
gave notice, written verbal, except above stated, the bank 
that had transferred his stock Smith, nor did make 
any request that the stock 


The bank closed its doors July 1926, and the superintendent 
banks took charge its assets. Notice assessment was regularly 
issued all stockholders, Longino. The execution was 
issued against Longino October 14, 1926. 

Counsel for the plaintiff error concisely state the question 
issue this language: 


the simple question whether not Longino gave the 
bank written notice the transfer; and, reduced further, the question 
whether the check Smith, given payment for the purchase 
price the stock, was, under the sufficient notice 
accomplish the exemption provided the 


quote sections and article the Banking Act 1919 
(Ga. 1919, 190; Park’s Code Supp. 1922, 2279 


liable under the charter, and shall transfer his and have such 
transfer entered upon the books the bank, give the bank 
written notice thereof, shall exempt from such liability such 
transfer, unless such bank shall fail within six months from the date 
the entry such transfer, from the delivery such notice 
the bank. 

See. The stockholder whose name the stock stands 
upon the books such bank the date its failure, shall 
primarily liable respond upon such individual liability; but upon 
proof made that any stockholder the date the failure 
solvent, recourse may had against the person from whom such 
insolvent stockholder received his stock, within period six 
months prior the date the failure such 


quote briefly from the agreed statement facts: 


certificate was never transferred the books the bank. 
Longino’s name appeared the books the bank stockholder, 
owning shares, from 1920 until the date the closing the bank. 

Longino gave notice, written verbal, except above 
stated, the bank, that had transferred his stock Smith, 
nor did make any request that the stock 
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Clearly Longino without the law, unless the peculiar facts 
the case bring him within it. they? think not. The legis- 
lators provided just two ways which stockholder transferring 
his stock can relieve himself from liability: (1) having the trans- 
fer entered the books the bank; and (2) giving written notice 
the transfer. Longino did not have the transfer his stock 
entered the books the bank. Indeed, did not even try 
so. The check was not itself written notice the bank 
the transfer the stock; and, granting that the check was given 
and cashed under the shown the agreed statement 
facts, and that certain bank officials knew that the stock had been 
sold Smith, still the requirement the statute notice was 
stated: Where specified mode giving notice prescribed 
statute that method 

This rule has been followed this state. ‘‘Verbal requests, how- 
ever urgent and frequent, surety the take action 
collect the debt from the principal debtor, will not relieve the 
surety. avail the surety, the request notice the creditor 
collect the debt out the principal debtor must writing and 
conformity the statute that Brown Bell, Ga. 
App. 818 (2) 819, 142 201, and cited. short, the 
question here not whether the bank had notice the transfer, 
but whether Longino exempted himself from liability complying 
with the statute. Mobley, Ga. App. 259, 139 
732, this court applied the rule strict construction the very 
statute are considering, follows: ‘‘Where stockholder 
bank, individually liable under the charter, transfers his stock, but 
fails have the transfer entered upon the books the bank, and 
fails give the bank written notice thereof, provided the 
banking act, not exempt from 

Granting that the case quoted differs from the case bar, 
that the former the official the bank was acting his private 
capacity dealing with Candler, who sold him the bank stock, and 
that Baker’s knowledge was not attributable the bank (People’s 
Bank Exchange Bank, 116 Ga. 820 (3), 269, Am. 
St. Rep. 144), while, the case bar two other officials the bank 
besides the purchaser the stock knew the sale, yet the statute 
provides for such notice, and such notice does not satisfy its 
plain requirements. The rule stated the Candler Case applies 
this case, and that statement the rule made the headnote this 
opinion. 

The court did not err finding against the affidavit illegality 
and ordering that the levy proceed. Judgment affirmed. 
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LIABILITY COMPANY ISSUING INDEMNITY 
BOND 


National Bank North Hudson Union City National Surety Co., 
Court Errors and Appeals New Jersey, 144 Atl. Rep. 576 


The defendant surety company issued the plaintiff bank 
blanket bond indemnifying the bank against loss through the dis- 
honesty its employees amount not exceeding $100,000 ‘‘for 
period one year from the date hereof, and all subsequent an- 
nual premiums.’’ The bond remained for ten years. 
During the last five years that was the bank lost $235,- 
483.02 through the dishonesty three its employees. was 
that the surety company was liable only the extent 
$100,000 for the reason that the bond was continuous one 
the sum $100,000 running for indefinite period, and there 
was not, the bank contended, separate contract for each year 
renewal. 


Action the National Bank North Hudson Union City 
against the National Surety Co. Judgment for defendant, and plain- 
tiff appeals. Affirmed. 

William Rae, Jersey City, for appellant. 

Gunther, Jersey City, and Julius Lichtenstein, Ho- 
boken, for respondent. 


WALKER, C.—The Supreme Court entered judgment upon the 
order Hon. Henry Ackerson, the Supreme Court commissioner, 
who heard the motion strike out the complaint, reached the con- 
that should granted, and entered order that the 
complaint struck out with costs, and that plaintiff-appellant have 
do; but, instead, appealed from the judgment after the expiration 
the days. There'is but one question presented this record, 
and that whether the bond indemnity question was single 
one limiting the defendant’s liability $100,000, was, effect, 
new bond given each year upon the payment additional annual 
premiums, answerable for defaleations occurring within each par- 
ticular year. 

Counsel for plaintiff-appellant urges that the bond surety 
insuring bank against fraud dishonesty cashier, 
susceptible two constructions, one favorable the bank and the 
other favorable the insurance company, will given construction 


similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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most favorable the bank, was prepared the surety company. 
This inapplicable, because here two such constructions may 
given the contract; susceptible but one, and that favorable 
the defendant-respondent. The plaintiff-appellant also contends 
that bond, which the payment premiums for one year kept 
renewal from year year, is, effect, separate con- 
tract for each year renewal, and binds the surety company 
indemnify for losses any one such years; but this case the 
bond was not for one year with privilege renewal, but was one 
entire bond for such term should continued the payment 
annual premiums. This appears plainly from what says, namely, 
that consideration the premium $812.50 the bond was run 
period one year from the date thereof and subsequent 
annual premiums,’’ ete. While the general rule may that 
renewal fiduciary policy bond constitutes separate and 
contract for the period time covered such renewal, here the 
bond its terms was not renewable, but was written for indefi- 
nite period, subject the payment annual premiums, 
ordinary life insurance policy. 

Stress laid counsel for plaintiff-appellant upon the case 
Aetna Casualty Surety Co. Commercial Bank (D. C.) 
(2d) 474. that case the bond provided that consideration 
annual premium the plaintiff was bound pay defendant such 
pecuniary losses should sustain money other personal prop- 
erty, through the fraud, dishonesty, theft, embezzlement, any 
dishonest criminal act omission the The bond ex- 
pressed penalty $10,000. And was held that ‘‘the court pre- 
fers find believes the facts clearly indicate, that each year’s 
premium was buy one year’s insurance $10,000. 
fact circumstance warranting finding that the parties intended 
that the first year’s premium bought insurance $10,000, but that 
the three years’ premiums bought insurance only $3,3331/3 per 
and, further: ‘‘Courts which opposite conclusion has 
been reached have grounded their decisions upon finding that the 
parties their contract evidenced intention restrict the lia- 
bility one penalty without regard the number premiums 
paid. The court has discovered nothing this record warrant 
such Now, this court with those tribunals 
which have reached conclusion that bonds like the one this 
come within the doctrine just quoted the opinion Aetna Casualty 
Surety Co. Commercial Bank. our judgment the parties 
the bond before this court have evinced intention restrict the 
liability the contract one penalty without regard the number 
premiums paid. 
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LIABILITY COMPANY ISSUING INDEMNITY 
BOND 


National Bank North Hudson Union City National Surety Co., 
Court Errors and Appeals New Jersey, 144 Atl. Rep. 576 


The defendant surety company issued the plaintiff bank 
blanket bond indemnifying the bank against loss through the dis- 
honesty its employees amount not exceeding $100,000 ‘‘for 
period one year from the date hereof, and all subsequent an- 
nual premiums.’’ The bond remained for ten years. 
During the last five years that was the bank lost 
483.02 through the dishonesty three its employees. was 
held that the surety company was liable only the extent 
$100,000 for the reason that the bond was continuous one 
the sum $100,000 running for indefinite period, and there 
was not, the bank contended, separate contract for each year 
renewal. 


Action the National Bank North Hudson Union City 
against the National Surety Co. Judgment for defendant, and plain- 
tiff appeals. Affirmed. 

William Rae, Jersey City, for appellant. 

Isaacs Gunther, Jersey City, and Julius Lichtenstein, Ho- 
boken, for respondent. 


WALKER, C.—The Supreme Court entered judgment upon the 
order Hon. Henry Ackerson, the Supreme Court commissioner, 
who heard the motion strike out the reached the con- 
that should granted, and entered order that the 
complaint struck out with costs, and that plaintiff-appellant have 
do; but, instead, appealed from the judgment after the expiration 
the days. There but one question presented this record, 
and that whether the bond indemnity question was single 
one limiting the defendant’s liability $100,000, was, effect, 
new bond given each year upon the payment additional annual 
premiums, answerable for occurring within each par- 
ticular year. 

Counsel for plaintiff-appellant urges that the bond surety 
company insuring bank against fraud dishonesty cashier, 
susceptible two constructions, one favorable the bank and the 
other favorable the insurance company, will given construction 


similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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most favorable the bank, was prepared the surety company. 
This inapplicable, because here two such constructions may 
given the contract; susceptible but one, and that favorable 
the defendant-respondent. The plaintiff-appellant also contends 
that bond, which the payment premiums for one year kept 
foree renewal from year year, is, effect, separate con- 
tract for each year renewal, and binds the surety company 
indemnify for losses any one such years; but this case the 
bond was not for one year with privilege renewal, but was one 
entire bond for such term should continued the payment 
annual premiums. This appears plainly from what says, namely, 
that consideration the premium $812.50 the bond was run 
period one year from the date thereof and subsequent 
annual premiums,’’ ete. While the general rule may that 
renewal fiduciary policy bond constitutes separate and distinct 
for the period time covered such renewal, here the 
bond its terms was not renewable, but was written for indefi- 
nite period, subject the payment annual premiums, 
ordinary life insurance policy. 

Stress laid counsel for plaintiff-appellant upon the case 
Aetna Casualty Surety Co. Commercial Bank (D. C.) 
(2d) 474. that case the bond provided that consideration 
annual premium the plaintiff was bound pay defendant such 
pecuniary losses should sustain money other personal prop- 
erty, through the fraud, dishonesty, theft, embezzlement, any 
dishonest criminal act omission the cashier. The bond ex- 
pressed penalty $10,000. And was held that ‘‘the court pre- 
fers find believes the facts clearly indicate, that each year’s 
premium was buy one year’s insurance $10,000. There 
fact warranting finding that the parties intended 
that the first year’s premium bought insurance $10,000, but that 
the three years’ premiums bought insurance only $3,3331/3 per 
and, further: ‘‘Courts which opposite conclusion has 
been reached have grounded their decisions upon finding that the 
parties their contract evidenced intention restrict the lia- 
bility one penalty without regard the number premiums 
paid. The court has discovered nothing this record warrant 
such Now, this court with those tribunals 
which have reached conclusion that bonds like the one this case 
come within the doctrine just quoted the opinion Aetna Casualty 
Surety Co. Commercial Bank. our judgment the parties 
the bond before this court have evinced intention restrict the 
liability the one penalty without regard the number 
premiums paid. 
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November 1916, the defendant-respondent issued the 
plaintiff-appellant blanket bond way protection against dis- 
honesty all the employees the bank, the material provisions 
which are follows: 


consideration the premium Eight Hundred twelve and 
50/100 ($812.50) Dollars paid The National Bank North Hud- 
son, West Hoboken, J., hereinafter referred the insured, 
the National Surety Co., hereinafter referred the Underwriter, 
for period one year from the date hereof, and subsequent 
annual premiums, each premium being based upon the total number 
Insured’s officers, clerks and other employees, employed the 
Insured’s offices covering hereunder the beginning the year 
for which such premium paid (all the officers, clerks and other 
employees employed the offices covered hereunder during the 
this bond being hereinafter referred Employees), 
the Underwriter hereby undertakes and agrees indemnify the In- 
sured and hold harmless from and against any loss amount 
not exceeding One Hundred thousand ($100,000.00) Dollars money, 
currency, bullion, bonds, debentures, scrip, certificates, warrants, 
transfers, coupons, bills exchange, promissory notes, checks, 
other similiar securities, hereinafter referred Property, which 
the Insured has pecuniary interest for which 
liable, sustained the subsequent noon the date 
hereof and while this bond and discovered the Insured 
subsequent noon the date hereof and prior the expiration 
twelve months after the termination this bond provided Con- 
dition IT. 

bond shall terminate—(a) thirty days after the receipt 
the Insured written notice from the Underwriter its desire 
terminate this bond, (b) upon the receipt the Underwriter 
written request from the Insured terminate this bond. This 
bond shall terminate any Employee—(a) soon the Insured 
shall learn any default hereunder committed such Employee, 
(b) fifteen days after the receipt the Insured written notice 
from the Underwriter its desire terminate this bond such 


This bond was issued November 1916, and was continued 
force until the 9th day November, 1926. was terminated the 
giving certain notice one party the other, knowledge 
certain facts acquired the insured, its terms. 
provided the payment first and subsequent annual premiums, but 
their payment was not made the attaching con- 
tinuing the contract. During the running this bond 
and between the years 1921 and the 22d day July, 1926, three 
employees the plaintiff-appellant were dishonest, and stole and 
embezzled from the plaintiff-appellant the sum $235,483.02. The 
defendant-respondent was advised the then known 
aggregate upwards $109,000, and July 31, 1926, the defendant- 
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respondent paid the plaintiff-appellant the sum $100,000. There- 
after and subsequent July 31, 1926, the plaintiff-appellant dis- 
covered the additional losses aggregating $126,000 excess the 
sum $109,000. One the fraudulent employees the bank 
repaid the sum $50,000, and the plaintiff-appellant demanded 
further sum $85,483 cover the balance the This 
was refused; hence this suit. 


The defendant-respondent’s position that the bond issued 
November 1916, was continuous one the sum $100,000 run- 
ning for indefinite period, and the obligor’s maximum liability for 
the period from November 1916, November 1926, was $100,000, 
and that the payment the bank that sum was complete 
liquidation any indebtedness upon that part the defendant- 
respondent. And this correct. 

Fourth First Bank Trust Co. Fid. Dep. Co., 153 
Tenn. 176, 281 785, 610, the court quoted from 
the Supreme Court Michigan Ladies Modern Maccabees 
Ill. Surety Co., 196 Mich. 27, 163 that under the stipulation 
the bond that case the renewal did not automatically take place, 
the plaintiff had apply for, and the defendant accept, con- 
tinuance the obligation; that when the plaintiff applied for, and 
the defendant accepted the application, both parties became bound 
for new term; was new contract, its conditions were the same 
the original, but covered new period, was for new considera- 
tion, and sprang into existence the affirmative action both 
parties; that affirmative action was required either party 
the Tennessee court continue for the first year for any other 
year; that the original obligation was not limited year. And the 
Tennessee court said that was claimed that the 
three previous years their aggregate exceeded $50,000 (the penalty 
the bond), that the bank had paid for coverage for these years, and 
that for the last year got recovery all, the premiums paid 
were limited total recovery $50,000; but that that argument 
ignored the feature the bond that, life policy, ‘‘the whole 
premiums are balanced against the whole insurance’’; that was not 
paying something for nothing the last year, even though had 
developed that the first year’s losses absorbed the entire penalty 
the bond; that the contrary 1923 was paying for the past 
protection well current and future protection. 

Roseville Trust Co. Natl. Surety Co., Law, 138, 112 
337, this court had under consideration two appeals, one the 
defendant from judgment against bond indemnity 
make good and reimburse the employer (Rooseville Trust Co.) for all 
pecuniary losses through the personal dishonesty, amounting 
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embezzlement, the secretary and treasurer the Rose- 
ville Trust Co.; and the other appeal the plaintiff challenging the 
action the trial court limiting the recovery the amount 
the bond. This court concluded that, the plaintiff was not entitled 
anything, was not necessary consider its appeal from 
the action the trial court limiting the right recovery the 
penalty the bond, because the plaintiff, not being entitled recover 
all, was not aggrieved the action the trial court. The judge 
limited the right recovery the penalty the bond, 
which appears have been correct. And this court said, page 
140 (112 338): ‘‘In 1912 the surety company its writing, 
consideration the payment the annual premium charge each 
year, continued force the original bond, for indefinite term 
cover, according its terms and conditions, any said 
acts defaults Smith committed after the ‘date the execution 
the original bond and before its termination provided therein.’ 
This recognition the doctrine enunciated Fourth First 
Bank Trust Co. Fid. Dep. Co., supra, and accordance 
with the view entertained this court the contract indemnity 
under consideration the case sub judice. 

The result reached that the bond constituted entire contract, 
with liability limited its penalty; and that the order striking out 
the complaint must affirmed. 


NOTICE DECLARATION ACCELERATION 
PAYMENT NOT WAIVED WAIVER 
PRESENTMENT 


Parker Mazur, Court Civil Appeals Texas, Rep. 
(2d) 174 


note payable named city not payable ‘‘at special 
place’’ within the meaning the statute declaring that ability 
and willingness pay instrument payable special place 
are equivalent tender payment. 

provision note waiving presentment for payment dis- 
penses with the necessity presentment for payment principal 
interest. But where the note contains provision giving the 
holder the option declaring the whole debt due 
default payment interest the waiver presentment for pay- 
ment does not waive notice declaration acceleration 
payment upon the maker’s failure pay interest when due. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1265, 653. 
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Suit Max Mazur against Parker and another. From 
interlocutory order overruling motion dissolve temporary 
tion, defendants appeal. Affirmed. 

Leonard Brown, San Antonio, for appellants. 

Heilbron Kilday and Harry Howard, all San Antonio, 
for appellee. 


FLY, sought and obtained temporary writs 
restraining Parker and Parker from further 
proceedings looking sale certain lots land the city 
San Antonio, under and virtue certain deed trust executed 
appellee Parker secure the payment five certain 
promissory notes each the sum $3,400, each payable ten years 
after date; said Parker being the trustee said deed trust. 
This appeal was taken from interlocutory order overruling 
motion dissolve the temporary injunction. 

was alleged the petition that the notes were payable San 
Antonio, not any specified place therein, and consequently were 
payable the place business appellee, 115 Military Plaza, 
that installment interest the sum $510 became due, and, 
although appellee had the money and was ready and willing pay 
the same appellants, neither them said place busi- 
ness for said interest, but declared the whole debt due reason de- 
fault payment the interest, and were proceeding sell the real 
estate for the said debt. Appellee alleged tender the full amount 
the interest that was due, and prayed that appellants compelled 
aecept the full amount interest tendered into court, appellee. 

The facts show that appellants, when the first installment 
interest the notes became due and was not paid, proceeded, under 
authority provision the deed trust declare the whole debt, 
principal, and interest due, evidenced the five notes each for 
$3,400. The interest per cent. per annum the aggregate sum 
$17,000 was $1,020, and was payable semi-annually; default being 
claimed the payment the semi-annual interest amounting 
$510, which sum was tendered appellants. Appellants made de- 
mand for the interest when became due, but proceeded declare 
the whole debt due. Appellee was all times during the time the 
notes were existence engaged business 114 Military Plaza, 
San Antonio, and Parker has office the Kampmann 
building said city. The property was advertised sold July 
1928. Appellee swore that was ready all times after the 
interest became due pay the same Parker, but did 
not request payment thereof. The interest was due and payable 
March 28, 1928, and May 1928, the attorney for Parker 
notified appellee that held the notes for collection which had been 
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declared due Parker. Appellee once sought Parker 
and offered pay the interest, but refused it, and said: ‘‘No don’t 
talk you talk lawyer, want the full amount the 
Ford and Kilday, agents the appellee, afterwards tend- 
ered the interest appellant Parker, and refused accept it. 


Under the Negotiable Instruments Act (Rev. St. 1925, art. 5937, 
73), upheld that ‘‘where place payment specified and 
address given and the instrument presented the usual place 
business residence the person make payment,’’ but that 
part the act must construed connection with section 70, art. 
5937, which provides: ‘‘Presentment for payment not necessary 
order charge the person primarily liable the instrument; but 
the instrument is, its terms, payable special place, and 
able and willing pay there maturity, such ability and willing- 
ness are equivalent tender payment upon his There was 
special place named the notes for payment principal in- 
terest. O’Connor Kirby Inv. Co. (Tex. Civ. App.) 262 554; 
Moore Knemeyer (Tex. Civ. App.) 271 653. note payable 
San Antonio was not payable ‘‘at special place’’ within the terms 
the statute. 

There the notes waiver presentment for payment, and 
that dispensed with any presentment for payment principal 
interest. Article 5937, 82, Rev. Stats. 1925. has been held: 
the acceleration clause promissory note leaves optional 
with the holder whether shall declare the whole amount due upon 
failure pay any installment principal interest, such holder 
without presentment for payment, exercise his option de- 
the whole amount due, specific place payment ex- 
pressed the note, until has been presented the payor the 
latter’s known place business.’’ Griffin Reilly (Tex. Civ. App.) 
275 242. the case Beckham Seott (Tex. Civ. App.) 
142 80, was held that formal demand must made for 
any installment debt before the whole debt can declared due. 
the absence the clause each note, ‘‘The makers and all en- 
dorsers hereof severally waive presentment for payment, notice 
dishonor and there would question that the notes 
could not have been declared due without formal notice the maker 
the notes. The power declare one all notes due case 
default payment interest left optional with the owner 
holder the note. notice acceleration payment the 
whole was given the owner maker, and, unless the waiver 
presentment for payment waived all notice declaration accelera- 
tion payment, the injunction was properly granted. The exercise 
such power harsh one any case, and especially under the 
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facts this case, where the lots were bought ten years’ time, and 
only six months had expired, and where the maker swore that 
had the money pay the interest but was not notified being 
due. The notes were all placed the hands attorney for 
collection very short time after the interest was due, shown 
the fact that appellee received notice from the attorney the 
fourth day after the interest was due. The owner the notes would 
not accept payment the interest, but inexorably demands his 
flesh,’’ although injury him could possibly have 
arisen from two three days’ delay paying the interest. court 
equity will scan very closely the hard and 
rigorous contract appears this case. contract must read 
the light the intention the parties it, and not con- 
ceive that ever entered into the mind appellee that without notice 
the whole contract should enforced six months. undoubtedly 
intended waive presentment the claim for interest and nothing 
more. knew that was declaration intention mature all the 
notes there was default semi-annual payment interest, but 
could not anticipate that such harsh measure would put into 
execution upon the first opportunity offered. had the right 
indulge the charitable presumption that man this age 
civilization and far-flung regard for human rights would, without 
the slightest notice such intention, seek the fulfillment contract 
that was expected might continue for ten years. must kept 
view that the mere failtire pay the interest within days 
would not itself immediately mature the whole debt, but accelera- 
tion maturity depended entirely upon the option and desire the 
owner and holder the notes. The debtor knew that there was 
default payment interest, but had notice that the creditor 
would exercise his power acceleration the whole debt. 

The clause the maturity the whole debt was not positive 
and self-executing, but depended for its vitality upon the will and 
desire the owner and holder the notes, and equity would demand 
notice such will and desire before demand should made for 
the payment the entire debt. The failure give notice 
intended act could not known except the payee the notes, 
and was harsh and inequitable for him exercise the right 
acceleration without due notice the maker the notes. court 
equity may relieve against provision for acceleration where the 
default the debtor the result accident mistake, ‘‘when 
procured the fraud other inequitable conduct the creditor 
Pomeroy, Eq. Jur., 439; Bennett Stevenson, 
508; Hawkinson Banaghan, 203 Mass. 591, 1054. 


The judgment will affirmed. 
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DELIVERY CHECK PAYMENT TAXES 


Morgan Gilbert, Supreme Court Iowa, 223 Rep. 483 


Where statute requires taxes paid money only the 
delivery check county treasurer does not constitute the 
payment taxes even though the taxpayer had sufficient amount 
deposit pay the check had been presented promptly. 
the county treasurer negligently delays presenting the check 
and the drawee bank fails before presentment the negligence 
the county treasurer not chargeable the county. 


Action equity compel the county treasurer make the proper 
entries show that the taxes have been paid full upon the 
plaintiff’s property. The court denied the relief prayed, and dis- 
missed the plaintiff’s petition, and appeals. Affirmed. 

Boardman, Marshalltown, for appellant. 

Farber and Pell, both of, Marshalltown, for appellees. 


FAVILLE, J.—Appellant the owner certain real estate sub- 
ject taxation Marshall County. Appellee Gilbert the county 
treasurer said county. about March 29, 1926, the appellant 
ascertained the amount the first half the taxes assessed against 
his property said county for the year 1925, the amount being 
$712.44. said date the appellant executed and delivered the 
treasurer his check drawn the Marshalltown State Bank 
for said amount. Thereafter, wit, April 1926, the county 
treasurer duly made out tax receipts, four number, aggregating the 
amount said check, and representing the full payment the first 
half the 1925 taxes upon the appellant’s said property. that 
time the appellant was not present the treasurer’s office, and the 
receipts made out were placed envelope and marked with the 
appellant’s name, and aside for delivery him. The record 
shows that, had the appellant been present said time, said receipts 
would have been delivered him. Nothing further appears have 
been done the matter until April 14, which time the treasurer 
deposited said check, with others, the First National Bank 
Marshalltown. The Marshalltown State Bank, upon which said check 
was drawn, closed the same day which the check was deposited 
the county treasurer the First National Bank, and payment was 
not made thereon. further appears that all times between the 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1027. 
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execution and delivery said check, and said 14th day April, the 
time the bank closed, the appellant had deposit said bank suf- 
ficient pay said check full, had the same been presented. 
the said 14th day April, 1926, the county treasurer entered, upon 
the tax list said county, entry showing that the said taxes, 
amounting $712.44, had been paid full. Later pencil notation 
was made upon said books the effect that said tax receipts were 
and not paid.’’ The receipts themselves were never can- 
celled. further appears that the county treasurer has treated the 
said sum $712.44 though had been paid him the 
appellant. The entries his books have been made the same 
manner though the said sum $712.44 had been paid into the 
hands the treasurer cash. The various funds have received 
proper credit for their proportionate share said amount. The cash 
book earries debit against these tax receipts for the full face thereof, 
and shows such amount ‘‘paid full though were cash the 
stipulation and arrangement subsequently 
tween the parties the sum $489.69 was realized dividends paid 
the bank upon which said check was drawn, and the treasurer 
received said sum, but appears that entry whatever has been 
made respect thereto, the books the treasurer. far the 
treasurer’s cash book concerned, the amount shown such receipts 
has been distributed and portion the money spent. 

have recently had before the question the payment 
taxes county Rundel Boone County, 204 Iowa, 
965, 216 122. therein recognized the general rule that 
the duty every person subject taxation attend the office 
the county treasurer and pay his taxes, and that such payment 
must made money only, with the exceptions expressly provided 
the statute. said case said: ‘‘It was the statutory duty 
the county treasurer have required that the actual money should 
paid him before the delivery the tax receipt the 
taxpayer the bank. interest here involved, and the 
are entitled have the taxes paid the manner pointed out 
the statute. The public revenues must collected the county 
treasurer substantially the manner provided the statute, and 

The question involved here is: Did the appellant fact pay 
his taxes, under the circumstances shown? The giving the check 
the county treasurer was not payment taxes required 
the statute, because was not payment money any the 
means payment taxes recognized the statute. was 
sense conditional payment. The check was not honored and the 
county did not receive the money for the taxes. The negligence 
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the treasurer failing present the check within the proper time 
not chargeable the county. The transaction differs essentially 
from the ordinary commercial transaction. was the duty the 
appellant under the statute attend the treasurer’s office and 
pay his taxes cash. attempted check instead 
the payment cash. the treasurer was negligent present- 
ing the check and receiving the money, his negligence must charged 
the appellant far the public concerned. Appellant, 
sense, made the county treasurer his agent collect the check, 
and the rights the receive the taxes cash cannot 
prejudiced the negligence the treasurer failing present 
the check expeditiously. 


more difficult situation, however, confronts regarding the 
conduct the treasurer treating the check, the testimony shows, 
‘‘eash the drawer’’ and making distribution the amount 
the various funds exactly the same manner though the treas- 
urer had received the actual cash from the appellant. The tax re- 
were properly made out, and, the treasurer says, would have 
been delivered the appellant the time, had been present. 
They were laid aside for his demand. The amount taxes due from 
the appellant has been distributed the treasurer the various 
funds which belonged, shown his books, exactly though 
the treasurer had received the cash therefor, and portion the 
fund distributed has been spent. This, however, was matter 
bookkeeping the treasurer. may have bearing the question 
his personal liability, but not affect the ultimate question 
that the appellant has not fact paid his taxes money the 
county. 


The Rundel Case differs essentially from the case bar the 
fact that the taxpayers said did pay their money the 
treasurer his agent full and received their tax receipts. 
The fact, that the county treasurer made improper deposit said 
money unauthorized depositary, did not require the taxpayers, 
who had fact complied with the statute and paid their taxes once 
and received their receipts, pay the same again. But 
such situation faces the instant case. right here 
involved, and not mere matter bookkeeping the part the 
treasurer. The ultimate fact remains that the appellant has not 
paid his taxes the manner required the statute. Until this 
done, not entitled discharge from the lien that arises 
reason such nonpayment. Suppose that the county treasurer had 
made out the tax receipts exactly did, placed the same 
envelope, and had marked the taxes his book being paid, and 
had made the entries his several books showing the same having 
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been received him cash and had even made distribution the 
amount upon his books without receiving any check whatever from 
the appellant and without receiving any money from him, could the 
appellant contend that his taxes had been paid? 
think not. What recourse, any, the appellant may have against 
the treasurer, under the circumstances this case, question with 
which have concern. must decide but one proposition, 
namely, did the appellant fact pay his taxes the statute requires? 
There but one answer that question, and that must the 
negative. therefore follows that the judgment the district 


RIGHTS DEPOSITOR FAILURE BANK 
Winkler Veigel, Supreme Court Minnesota, 223 Rep. 622 


The plaintiffs drew check their bank and delivered 
the bank with instructions remit the proceeds certain party. 
The bank failed without making the remittance. was held that 
the plaintiffs were entitled recover the amount the check 
preferred 


Action Jos. Winkler and others against Veigel, Com- 
missioner Banks liquidating the Farmers’ State Bank Hold- 
ingford. demurrer the complaint was overruled, and certain 
questions certified and defendant appeals. Affirmed. 

Nordstrom, St. Paul, for appellant. 
Frederick Miller, Little Falls, for respondents. 
Spindler, Buffalo, amici curiae. 


HOLT, J.—In overruling demurrer the complaint, the court 
certified the questions presented important and doubtful. Defendant 
appeals. 

The substantial facts stated the complaint are these: The 
Farmers’ State Bank Holdingford the hands defendant 
for liquidation. While was going concern plaintiffs paid the 
bank their agent $253.23 remitted the county treasurer 
St. Cloud for payment taxes for 1926 upon certain real estate 
owned them Stearns County, and received from the 
the bank receipt stating. The sum receipted for was paid 


similar decisions see Banking Law Journal Digest (Third 
Edition) 132. 
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the bank this manner: Plaintiffs had checking account 
the bank, and gave the their check the amount stated, 
and the bank once reduced said account the amount the 
check. Three four days thereafter, May 31, 1927, the bank 
sent draft the county treasurer Stearns County, together with 
list the names and descriptions upon which payment taxes 
were made; this draft included the amount plaintiffs’ taxes 
and others who had intrusted the bank with funds remitted 
payment the taxes their lands. This draft reached the 
treasurer, but, before could present the bank upon 
which was drawn, defendant closed the doors the Farmers’ 
State Bank Holdingford, and the draft was not paid, nor did the 
treasurer issue any receipt for the taxes. When defendant took over 
the bank, received funds more than enough cover the draft. 
Plaintiffs presented their claim defendant, demanding that 
allowed preferred claim. This defendant refused do, but 
allowed general claim. Plaintiffs the complaint prayed that 
the court adjudge their claim preferred claim. Two other tax- 
payers who had paid the bank the same time moneys 
remitted payment their taxes assigned their claims for prefer- 
ence plaintiffs. These are stated two separate causes action 
substantially the same words above, except that one the 
amounts was paid cash, and the other was paid check upon 
another bank Holdingford, which check was presented and the 
money paid thereon the Farmers’ State Bank Holdingford. 

Nothing need said the second and third causes action, 
for, the complaint states facts showing plaintiffs entitled 
preference upon the first cause action, certainly does the 
other two. 


The initial question presented is, whether the giving the check 
plaintiffs upon their deposit account the bank, and the bank’s 
charging the amount the check against the account, amounts the 
same thing payment that much cash the bank for the special 
purpose remitting the same the county treasurer. think 
does. well-reasoned decision holding and also affirming the 
next proposition that reduction the deposit account the maker 
the check the transaction augments the assets the bank 
Northwest Lumber Co. American Bank, 130 Wash. 
33, 225 825, 922. the same effect may cited 
Darragh Co. Goodman, 124 Ark. 532, 187 673; Messenger 
Carroll Trust Savings Bank, 193 Iowa, 608, 187 545; 
Goodyear Tire Rubber Co. Hanover State Bank, 109 Kan. 772, 
204 992, 677; Brogan Kriepe, 116 Kan. 506, 227 
261, 126; Stoller Coates, Mo. 514; Hawaiian 
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Pineapple Co. Browne, Mont. 140, 220 1114; People City 
Bank Rochester, 32; State rel. Mothersead Excello 
Feed Milling Co., 181 Okl. 100, 267 833; Federal Reserve Bank 
do, that the acceptance plaintiffs’ check and charging the 
amount thereof against their deposit account was equivalent 
receipt that much money, our own decisions determine that the 
agreement the bank remit that amount the county treasurer 
payment the taxes plaintiffs’ land constituted the fund 
special deposit held the bank trustee agent for plaintiffs, 
entitling them preference when the bank 
before the money reached the county treasurer. Blummer 
American State Bank Badger, 169 Minn. 89, 210 
865, was said special deposit, here applicable: ‘‘The 
bank could use for that purpose only. Indeed, the bank was hold- 
ing this fund trust. Dun. Dig. Midland Nat. Bank 
Hendrickson, 165 Minn. 446, 206 723. The money having been 
received for the particular purpose the relation debtor and creditor 
did not exist but rather that trustee and cestui que trust. The 
bank had title the money. Its obligation was defined the 
terms the agreement. was special deposit. The fact that the 


money was mingled with other funds not controlling. 
preferred Plaintiff must have his property its equiva- 
There follows long list authorities supporting the law 
stated. 


think also that Bylthe Kujawa (Minn.) 220 168, 
supports the contention that the funds assets the bank which 
into defendant’s hands were augmented the amount the 
check; the proceeds the check being retained the bank. There 
question upon the allegations the complaint but that defendant 
took over more funds than the amount the draft sent the county 
treasurer. enough the trust fund traced into the hands 
defendant. And under the decision last cited and the one Eastman 
Farmers’ State Bank Olivia (Minn.) 221 236, the 
trust fund commingled with the general funds the bank, and 
there are enough assets when the insolvency takes place, regardless 
the state the bank’s cash between the time the deposit 
trust fund was received and the time insolvency, preference 
will given the owner the special deposit. are aware that 
this variance with the decisions many courts 
high standing, but, think, accords with the trend our 
decisions. volume Minnesota Law Review, (Dee. 1928), 
quite full note citing authorities pro and con the subject 
tracing trust funds insolvent banks. 
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Appellant relies Standard Oil Co. Veigel, 174 Minn. 500, 
219 863. But there clearly appears that the plaintiff pur- 
chased draft from the bank, thereby creating the relation debtor 
and ereditor. The transaction Milne Capitol Trust Savings 
Bank, 170 Minn. 66, 211 954, was held create the same re- 
lation. Hjelle Veigel, 169 Minn. 173, 210 891, the deposit 
was found general. The cases cited from such Leach 
Plymouth County Bank (Iowa) 212 310; Andrew Citizens’ 
State Bank Eagle Grove, 203 Iowa, 343, 212 744; Leach 
City-Commercial Savings Bank, Iowa, 398, 212 746, also 
involved purchase drafts, and comes within the same class cases 
Standard Oil Co. Veigel, supra. Miller Viola State Bank, 
121 Kan. 193, 246 517, 373, also cited, the court held 
that there was augmentation the bank’s assets where the plain- 
checks had been used the bank buy bonds for him, the 
bonds had been bought the bank directed, but, instead holding 
them for safekeeping, officer the bank stole and converted the 
same. plain that the assets the bank were not increased 
the bonds any proceeds therefrom. 

The order affirmed. 


DRAWER DRAFT HELD NOT PREFERRED 
CREDITOR INSOLVENT COLLECTING 
BANK 


Andrew Hamilton County State Bank, Supreme Court Iowa, 
223 Rep. 176 


Where bank which draft sent for collection and re- 
the proceeds becomes insolvent after the draft col- 
lected, the drawer not entitled establish preferred claim 
against the bank unless the proceeds the draft can traced 
into the funds the hands the receiver. 


This was action establish trust favor the Pan- 
American Feed Co. certain funds the hands the receiver. 
The claim was denied, and the applicant appeals. Affirmed. 

Burnstedt Hemingway, Webster City, for appellant. 

Martin Alexander, Webster City, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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KINDIG, J.—On November 20, 1926, the Pan-American Feed Co., 
Kansas City, Mo., appellant, drew sight draft Boyd Weid- 
lien Webster City, Ia., favor the Commerce Trust Co., 
Kansas City, Mo., for the sum $970. Attached thereto was bill 
lading for tankage and poultry feed, day 
shipped the drawee. 

Those documents were forwarded the appellant the said 
Hamilton County State Bank, with directions collect the draft and 
remit the proceeds thereof the Commerce Trust Co., before named. 
When payment was made Weidlien, was receive the shipping 
contract. 

Thereafter, November 26th, the Hamilton County State Bank de- 
livered the bill lading the consignee, Boyd Weidlein, 
mitted him receive the ‘‘tankage and poultry Upon 
that occasion, Boyd Weidlein paid cash the Hamilton County State 
Bank and gave checks drawn upon other banks, the aggregate sum 
$970. These checks were cleared. Nothing was said concerning how 
remittance was made appellant. However, draft was drawn 
the Continental Commercial National Bank, Chicago, 
payable the Commerce Trust Co., aforesaid, the sum $969, 
for the purpose remitting the proceeds One dollar was 
retained commission. 

Such negotiable instrument was received the Commerce Trust 
Co. November 30th, and .it forwarded the Chicago institution 
for payment. But before that written order reached the 
the Hamilton County Bank closed its doors and the Chicago 
drawee refused honor the draft. 

due time, the state superintendent banking was appointed 
receiver for the Hamilton County State Bank. Whereupon, appellant 
filed its claim for preference, the theory that the Hamilton County 
State Bank became its agent make the collection, and the proceeds 
thus received remained its possession burdened with such trust. 
Appellee, the other hand, contends that the preference was properly 
denied the trial court because appellant did not trace its funds into 
the hands the receiver. 

That the transaction above described constituted the Hamilton 
County State Bank the agent appellant has been firmly established 
this state. Leach Farmers’ Trust Savings Bank Dedham, 
204 Iowa 1348, 217 445; Andrew, State Superintendent 
Banking, State Bank Dexter, 204 Iowa 565, 215 742; 
Messenger Carroll Trust Savings Bank, 193 Iowa 608, 187 
545. 

Nevertheless, order for appellant recover, must establish 
more than agency. necessary, addition thereto, that there 
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traced into the hands the receiver the agency trust property be- 
longing appellant. Demand, effect, made for the return 
its own property. Andrew, State Superintendent Banking, 
Hartley State Bank (Iowa) 219 929; Messenger Carroll 
Trust Savings Bank, supra; Andrew, State Superintendent 
Banking, State Bank Dexter, supra; Andrew, Superintendent 
Banking, State Bank New Hampton al. 217 250. 


This burden may met evidence identification, advantage, 
some instances, may taken the presumption that the agent 
would not convert his principal’s property, but would hold intact. 
said Andrew State Bank New Hampton, 217 250, 
supra: ‘‘Such process ‘tracing’ may the introduction evi- 
dence that will tend identify the property from the time leaves 
the trustor, like person, until appears through the trustee into 
the hands the receiver, other similar officer; the same result 
may accomplished the aid and assistance presumption when 
the facts and circumstances 

the property here sought impressed with the trust has 
been traced (either evidence presumption) the possession 
the trustee, Hamilton County State Bank, and the receiver, the burden 
then upon the latter show that such proceeds did not result 
augmentation the estate. Andrew State Bank New Hampton 

(Iowa) 217 250, supra. 
The question then is: ‘‘Has there been such tracing 
tion? think not. 

While true that there was more cash hand when the bank 
closed than the amount claimed appellant, yet not shown that 
any belonged appellant. And, under the here 
involved, aid can obtained from the presumption just discussed. 
Boyd Weidlein, the drawee the sight draft, paid and checks 
various institutions. There showing how much was 
For all that appears, may have been but single dollar. Moreover, 
there record sustain the fact that any amount obtained 
through the checks question ever came into the possession the 
Hamilton County State Bank. 

Paine, the vice-president the agent, testified that col- 
lected $970 from Weidlein, but afterwards tells how, fact, this 
was done. said cross-examination: ‘‘Mr. Weidlein paid the 
sight draft with checks and currency. Different farmers’ checks, 
remember, different banks. They were out town items. They 
would sent out the day received them. All the checks cleared. 
They were all local practically; know they were all farmers’ checks 
right around Webster These checks cleared, true, but 
what became the amount represented thereby not certain. 
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assumption that these instruments were used balance accounts 
the other institutions upon which they were drawn, pay some dif- 
ferent obligation, just plausible, the record, the 
inference that cash was obtained thereby and then returned the 
agent bank. Andrew, State Superintendent Banking, Hartley 
State Bank (Iowa) 219 929, supra, aptly concludes: ‘‘We have 
held that check drawn thereon [the agent bank] and given pay- 
ment sight draft the equivalent payment cash. Messen- 
ger Carroll Trust Savings Bank, 193 Iowa 608, 187 545; 
Andrew State Bank Dexter, [204] Iowa [565], 215 742. 
already stated, the check question was not drawn the Hartley 
State Bank. the absence any further showing facts 
than indicated the foregoing statement, may the court presume 
that the proceeds the check were received the Hartley State 
Bank rather than that they may have been used the payment its 
debts. [Our answer that interrogatory was the nega- 

Appellant, then, must fail because the funds were not 
and augmentation the trust estate does not appear 
the case bar. Andrew Hartley State Bank (Iowa) 219 
929, supra; Andrew, Superintendent Banking, State Bank 
New Hampton al. (Iowa) 217 250, supra. 

Wherefore, the judgment and decree the district court, should 
be, and hereby is, affirmed. 


SPECIAL DEPOSIT FOR PURPOSE PAYING 
DRAFT HELD NOT ESTABLISHED 


Heckman Ottumwa National Bank, Supreme Court Iowa, 223 
Rep. 164 


few days prior the closing the Citizens’ Bank Si- 
gourney the plaintiff requested payment certain certificates held 
him. The bank the time did not have sufficient funds pay 
the certificates. sent number notes held the de- 
fendant, Ottumwa National Bank, which rediscounted the notes 
and the account the Sigourney bank. The latter then 
issued the plaintiff draft the defendant bank for the total 
amount his certificates. The Sigourney bank failed before the 
draft was presented and the defendant refused payment. There- 
upon the plaintiff brought suit the theory that the notes held 


similar decisions see Banking Law Journal Digest (Third 
Edition) 338. 
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the Sigourney bank were rediscounted the defendant for the 
purpose making special deposit pay the draft issued the 
plaintiff. Officers both banks testified, however, that there was 
intention create special deposit. was held that the evi- 
dence was insufficient establish that special deposit had been 
made the defendant bank for the purpose paying the plain- 
tiff’s draft and consequently the plaintiff was not entitled 
recover. 


Action equity recover sum claimed the plaintiff 
held by, and due him from, the Ottumwa National Bank. The facts 
are fully stated the opinion. Decree dismissing the petition, and 
the plaintiff appeals. Affirmed. 

Ottumwa, for appellant. 

John Webber and Jones White, all Ottumwa, and 
Lambert, Sigourney, for appellee. 


STEVENS, J.—The Citizens’ Bank Sigourney closed its doors 
and ceased business the morning March 1924. Prior 
that date and February 29th, the cashier drew draft for $7,750, 
payable appellant, the Ottumwa National Bank, appellee. The 
draft was delivered appellant the forenoon that day, and 
March deposited him the Farmers’ Bank Woodward, Ia., 
for collection. was presented appellee March 6th and pay- 
ment refused the ground that the Sigourney bank had ceased 
business. The facts relating the transaction between appellant and 
the Sigourney bank and between the latter and appellant are con- 
flict most the important and material facts the and 
necessary, therefore, make somewhat extended statement the 
record. 

Appellant was stockholder, and had for many years been de- 
positor, the Sigourney bank. the evening February 28th, 
appeared the bank and presented some deposit 
held him and requested payment thereof. The reason assigned 
appellant for the demand was that had obligation which 
necessitated the use the money. Appellant was informed that the 
bank did not have sufficient funds its vaults deposit any 
particular correspondent bank pay the amount, and was re- 
quested call the bank the following morning. This did. 
the meantime, Baker, the assistant cashier, was sent with 
number notes held the Sigourney bank Ottumwa, and 
was given therefor for the amount the collateral—about $12,000. 
Thereupon, the cashier the Ottumwa bank telephoned the cashier 
the Sigourney bank advising that the notes had been received and 
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accepted. Upon receipt this information, the cashier the Si- 
gourney bank went into back room where appellant was waiting, 
figured the amount the certificates held him, and the draft 
for the amount named was issued. claimed appellant that 
the collateral taken the assistant cashier Ottumwa and redis- 
counted the appellee bank was for the purpose making special 
deposit pay his draft. just what was said and done the 
Ottumwa bank the evidence dispute. Baker, the assistant cashier, 
testified that informed Webber, the president the bank, with 
whom the transaction was had, that the credit was desired for the 
purpose paying appellant’s deposit. This testimony was denied 
Webber, who testified that nothing was said done the way 
agreeing upon, making, special deposit. Deihl, the cashier 
the Sigourney bank, testified that was not his purpose make 
special deposit the Ottumwa bank for the purpose paying the 
draft, which was subsequently issued appellant, and that in- 
tended only augment the bank’s credit have sufficient funds 
with which pay appellant’s draft the usual course business. 
Appellant does not claim that was informed Deihl that special 
deposit had been made the Ottumwa bank pay his draft, but 
testified that Deihl told him that had received telephone com- 
munication from Webber and that was all right issue the draft. 
Baker, the assistant cashier, does not claim his testimony that 
special arrangement was made with the Ottumwa bank for special 
deposit, but did testify that informed Webber the facts that 
appellant desired withdraw his deposit and that arrangement 
was necessary provide funds with which meet the payment 
thereof. The notes taken Baker the Ottumwa bank were redis- 
counted and the account the Sigourney bank credited with the 
amount the usual way. 

The case presents different question law. ‘‘special 
has been held exist when fund placed the bank for 
and particular purpose. Dolph Cross, 153 Iowa, 289, 
669; Hanby First Savings Bank, 197 Iowa, 150, 197 51; Iowa 
Ins. Co. Hunt, 197 Iowa, 227, 196 17; First 
National Bank Propp, 198 Iowa 809, 200 428. 


also contended appellant that, under the facts and 
disclosed the record this case, the issuance and delivery 
the draft operated equitable assignment the funds the 
Ottumwa bank appellant. seems that the evidence falls 
far short establishing either special deposit such equitable cir- 
cumstances would work assignment the fund the bank, 
the collateral turned over Baker. The the Sigourney 
bank denied that gave instructions Baker the 
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notes with the Ottumwa bank and have the proceeds deposited 
specially for the purpose paying appellant’s draft. the con- 
trary, the only inference drawn from his testimony that, 
having notice that appellant desired withdraw his deposits, Deihl 
once proceeded make arrangements obtain sufficient credit with 
the Ottumwa bank meet draft drawn thereon for the amount. 
effort was made either bank preserve the proceeds derived 
from the rediscounts trust fund, and the preponderance evi- 
dence against the theory appellant that special deposit was 
All drafts drawn the Sigourney bank were paid 
the Ottumwa bank the order presentation until March 6th, 
when closed its doors. that time the account the Sigourney 
bank was overdrawn. 

Appellant testified that when Diehl came into the back room 
the bank, said arrangements had been made with the Ottumwa 
bank take the draft. Deihl testified that nothing was any 
time said either himself Webber the telephone conversation 
about special deposit; that what Webber fact said was that the 
Sigourney bank could have for the amount the collateral. 
The overdraft resulted from the payment drafts presented the 
usual course business. Collateral sufficient meet the draft 
question was then, and still, held the Ottumwa bank. 

stated, Webber and another officer the bank also denied that 
anything was said about special deposit, that reference was made 
the Heckman account. Baker testified that fully informed them 
the necessity for the arrangement. The most, seems us, that 
claimed for the evidence, that the demand appellant upon 
the Sigourney bank made necessary that something immediately 
done secure funds with which pay the certificates, and that the 
course pursued was for the purpose securing credit the Ottumwa 
bank for that purpose. one any time appears have treated 
the deposit special. 

our that the appellant failed establish special 
deposit such equitable cireumstances worked equitable as- 
signment the funds. The judgment below affirmed. 

Affirmed. 


